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REPORT  NO.  1  [THE  RULE  AGAINST  PERPETUITIES]  (1965) 
AND  REPORT  NO.  1A:    THE  PERPETUITIES  ACT,  1965 
[SUPPLEMENTARY  REPORT  ON  THE  RULE  AGAINST 
PERPETUITIES]    (1966) 

The  first  report  of  the  Commission  dealt  with  the  unsatisfactory 
operation  of  the  Rule  Against  Perpetuities,  and  made  recommendations  for 
the  enactment  of  broad  remedial  legislation  modifying  the  rule  and 
amendment  of  associated  statutes.  Bills  embodying  these  recommendations 
were  introduced  into  the  legislature  and  given  first  reading  on  April  8, 
1965.  No  final  legislative  action  was  contemplated  until  an  opportunity  for 
full  consideration  had  been  given  and  to  this  end  the  bills  were  given  wide 
circulation  and  comment  was  invited. 

The  matter  was  referred  back  to  the  Commission  and,  after 
considering  all  representations,  the  Commission  made  a  supplementary 
report  on  March  1,  1966,  and  recommended  certain  changes  in  the  original 
proposals.  Bills  incorporating  these  changes  were  again  introduced  and 
given  final  legislative  enactment.  The  Acts  that  came  into  force  on 
September  6,  1966,  are  The  Perpetuities  Act,  1966;  The  Accumulations 
Amendment  Act,  1966;  The  Trustee  Amendment  Act,  1966;  and  The 
Conveyancing  and  Law  of  Property  Amendment  Act,  1966. 
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REPORT  NO.  1  [THE  RULE  AGAINST  PERPETUITIES]  (1965) 


We  recommend  that  a  statute,  to  be  known  as  The  Perpetuities  Act, 
be  enacted  in  Ontario  to  cover  the  following  specific  proposals: 

1.    The  existing  rule  against  perpetuities  still  furnishes  the  background 
of  our  law  and  so  far  as  this  is  not  changed  by  the  amending  statute  it  should  be 
made  clear  that  such  law  still  remains  in  effect.    See  the  proposed  section  2  of 
the  recommended  Act* 

2*    The  most  important  recommendation  we  make  is  that  which  incor- 
porates the  "wait  and  see"  principle,  and  as  this  is  a  fundamental  change,  we 
believe  it  should  be  spelled  out  in  clear  and  simple  language  so  that  there  will  be 
no  mistaking  the  changes  from  the  existing  law*    To  this  effect*  we  believe  there 
should  be: 

(a)  a  statement  that  no  limitation  fails  simply  because  of  a  possibility 
that  it  might  offend  the  perpetuity  rule*  See  proposed  section  3* 

(b)  a  statement  that  every  limitation  which  might  or  might  not  vest 
within  the  perpetuity  period  shall  be  presumptively  valid  until  actual  facts  show 
that  it  is  either  Invalid,  or  valid  for  all  purposes*    See  section  4(1)  of  the  pro- 
posed Act* 

(c)  for  purposes  of  clarity,  we  think  there  should  be  a  statement 
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expressly  dealing  with  the  application  of  this  new  principle  to  the  increasingly 
important  field  of  powers  of  appointment  and  this  has  been  done  in  subsections 
(2)  and  (3)  of  section  4.    There  should  be  a  statement  that  anyone  interested 
under  the  limitation  may  at  any  time  apply  to  the  Court  for  a  declaration  concern- 
ing invalidity  or  validity  of  a  limitation  which  is  presumptively  validL    See  section 
5(1)  of  the  proposed  Act. 

(d)  As  a  consequence  of  the  presumptive  validity  already  referred  to, 
we  feel  it  sound  to  provide  that  pending  the  occurrence  of  actual  events  —  that  is, 
during  the  period  of  presumptive  validity  —  the  intermediate  income  shall  be 
dealt  with  as  though  the  limitation  were  valid  from  the  beginning,  disregarding 
the  possibility  of  its  future  invalidity.    See  section  5(2)  of  the  proposed  Act. 

(e)  Inasmuch  as  there  is  no  fixed  period  for  determining  the  validity 
or  invalidity  of  a  limitation  which  might  or  might  not  vest  within  the  perpetuity 
period,  there  is  a  theoretical  difficulty  in  choosing  the  life  or  lives  in  being. 

Professor  Leach  has  consistently  taken  the  view,  in  all  his  writings, 
that  there  is  no  serious  problem  involved  here  and  that  it  should  be  left  to  the 
Court  to  work  out  the  choice  of  lives  without  any  necessity  of  definition  in  an 
amending  statute.    On  the  other  hand,  this  has  been  one  of  the  most  frequent 
attacks  made  on  some  of  the  amending  statutes  in  the  United  States  and  the  point 
may  be  raised  by  opponents  to  the  suggested  recommendations  made  by  us  con- 
cerning the  adoption  of  the  "wait  and  see1'  principle. 

For  example,  Slmes  has  used  the  illustration  that  an  eccentric  testator 
might  conceivably  leave  his  property  to  such  of  his  lineal  descendants  who  are 
alive  120  years  after  the  testator's  death.    He  has  argued  that  if  any  person  in  the 
world  could  be  found  who  was  alive  when  the  testator  died  and  who  had  reached 


1-4 

more  than  ninety -nine  years  after  the  testator's  death,  the  limitation  would  be 
good.    This  might  conceivably  be  the  case  and  to  argue,  as  Leach  does,  that  this 
is  a  pure  eccentricity  which  should  not  impede  the  general  adoption  of  the  bound 
principle  may  not  satisfy  critics  who  are  looking  for  more  certainty  in  the  prop- 
erty field. 

It  was,  undoubtedly,  to  meet  such  criticisms  that  the  English  Act  of 
1964  set  out  an  elaborate  enumeration  of  persons  who  could  be  considered  to  be 
lives  (see  section  3(4)  and  (5)  of  the  English  Act).    We  do  not  agree  with  the 
necessity  of  placing  the  "wait  and  see"  principle  within  such  rigid  bounds  and  we 
believe  that  there  should  be  flexibility  given  to  a  Court  in  the  choice  of  lives ,  but 
there  should  also  be  some  protection  against  the  remote  possibility  of  choosing 
lives  from  a  telephone  directory  to  meet  exotic  cases  such  as  Simes  has  used  in 
his  opposition  to  the  "wait  and  see"  principle. 

In  the  section  we  have  proposed  (section  6),  we  have  used  a  modified 
form  of  the  provision  first  enacted  in  the  Kentucky  statute  referred  to  in  Part  I 
of  this  report,  which  provides  for  excluding  lives  of  persons  "whose  continued 
existence  does  not  have  a  causal  relationship  to  the  vesting  or  failure  of  the 
interest".    Because  we  realize  that  words  such  as  "causal  relationship"  are 
unusual  in  this  context  without  being  precise,  we  have  used  "reasonable  connec- 
tion" and  followed  this  with  other  general  terms  all  of  which,  in  our  opinion, 
adequately  cover  what  we  are  aiming  for,  namely,  a  wide  discretion  excluding 
the  exotic.     See  the  proposed  section  6(l)(c)  and  (d). 

The  best  explanation  of  the  "causal  relationship"  notion  is  given  in 
Waterbury,  Some  Further  Thoughts  on  Perpetuity  Reform  (1957),  42  Minn.  L.R. 
at  p.  66 •    Commenting  on  the  provision,  which  has  been  adopted  in  the  Kentucky 
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statute,  he  states: 

"The  thought  behind  this  provision  is  obvious  enough.    The  common 
law  method  of  selecting  measuring  lives  requires  a  particular  cause 
in  fact  relationship  of  the  lives  to  vesting,  i.e. ,  a  relationship  which 
insures  vesting  or  failure  of  the  interest  within  twenty-one  years  after 
termination  of  the  lives.    In  the  above  statute,  an  effort  is  made  to 
broaden  this  requirement  to  one  of  a  cause  in  fact  relationship,  and  at 
the  same  time  to  avoid  the  problem  of  selection  with  the  benefit  of  hind- 
sight by  the  requirement  mat  only  lives  having  some  cause  in  fact  re- 
lationship to  the  continuance  or  termination  of  the  challenged  interest 
when  the  period  of  the  rule  commences  can  qualify. " 
To  illustrate  Ms  general  observation  he  uses  the  following  example: 
T  by  will  makes  a  gift  to  the  children  of  A  (a  living  person)  who  graduate  from 
Reed  College.    Water  bury1  s  comments  are  as  follows: 

"We  select  measuring  lives  at  the  outset.    They  are:    (1)  A  (assuming 
that  he  may  have  more  children)  because  the  maximum  membership  of 
the  class  cannot  be  determined  as  long  as  A  can  add  more  members. 
(2)   Any  living  children  of  A.    (If  A's  living  children  have  graduated 
from  Reed,  their  lives  increase  the  likelihood  of  vesting,  or  decrease 
the  likelihood  of  failure,  and  hence  qualify  on  either  count.    What  about 
children  of  A  who  are  in  being  but  have  not  yet  graduated  from  Reed? 
Their  lives  increase  the  likelihood  of  vesting  or  decrease  the  likelihood 
of  failure,  also.    Hence  they  qualify.)    (3)   A's  present  spouse,  if  any 
(as  a  co-source,  with  A,  of  additional  members  of  the  class).    But  not 
an  after-acquired  spouse  because  the  required  relationship  would  not 


1-6 

have  existed  at  the  commencement  of  the  perpetuities  period." 

If  a  very  careful  draftsman  seeking  a  lengthy  period  of  limitation  has 
expressly  picked  out  ten  named  lives,  then  those  lives  can  be  used  under  cur 
proposed  section  either  under  subsection  (d)  of  section  6,  or  under  subsection 
( c) ,  in  the  sense  that  the  existence  of  such  extraneous  lives  now  have  a  reason- 
able connection  by  virtue  of  having  been  selected  by  the  testator  himself,. 

Professor  Simes  has  used  the  following  illustration  in  opposition  to 
the  adoption  of  "wait  and  see":    T  devises  Blackacre  "to  the  B  Church  in  fee 
simple;  but  if  the  land  should  ever  cease  to  be  used  for  such  church  purposes, 
then  to  C  in  fee  simple* '•    Undoubtedly,  at  common  law  the  executory  interest  to 
C  is  void  and  the  B  Church  itself  has  a  fee  simple  absolute.    According  to  Simes, 
if  we  adopted  the  principle  recommended  in  this  report  "we  would  have  to  wait 
until  the  condition  happens  before  knowing  whether  the  title  to  the  church  is  good", 
He  indicates  that  you  might  have  to  wait  for  125  years  to  see  if  some  particular 
measuring  life  could  be  found. 

We  believe  this  criticism  to  be  unfounded.    As  there  is  no  life  of  any 
particular  individual  having  any  reasonable  connectioD  with  the  future  uncertain 
event  of  the  land  ceasing  to  be  used  for  church  purposes,  then  no  life  should  be 
involved  and  the  perpetuity  period  is  a  straight  twenty-one  years.    We  have  so 
provided  in  section  6  and,  together  with  the  language  used  in  subsection  (b)  and 
(c)  of  our  proposed  section  6,  we  can  envisage  no  particular  practical  difficulty 
in  courts,  or  for  that  matter,  practitioners  without  the  aid  of  courts,  deciding 
on  what  lives  might  be  relevant  for  ascertaining  at  any  time  the  validity  or  inva- 
lidity of  a  given  gift. 

(f)   In  order  to  avoid  any  possible  absurdity  arising  from  the  attitude 
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of  the  court  in  presuming  persons  of  any  age  capable  of  having  children  in  the 
future,  a  provision  providing  for  certain  presumptions,  e.g. ,  regarding  the 
inability  of  women  over  fifty -five  to  bear  children,  and  the  possibility  of  receiv- 
ing evidence  on  the  ability  or  inability  of  any  person  to  have  children  at  a  future 
time,  should  be  provided  so  that  on  actual  events  this  question,  like  any  other 
question  of  fact,  could  be  established  on  actual  evidence. 

In  making  provisions  of  this  kind  and  for  findings  that  persons  could 
not  have  children  at  a  given  time,  provision  should  also  be  made  for  protecting 
the  light  of  any  child  who  might  subsequently  be  born  contrary  to  the  finding  of 
the  court.    These  provisions  we  have  provided  for  in  section  7  of  the  proposed 
Act  which,  in  the  main,  follows  the  provisions  of  the  English  Act  of  1964  with 
certain  changes. 

(g)  As  discussed  in  para,  (d)  of  Part  I,  in  cases  where  the  "wait  and 
see*'  principle  would  not  render  a  limitation  valid,  we  recommend  that  where 
such  invalidity  might  result  by  reference  to  the  attainment  of  any  person  of  an 
age  over  twenty -one,  the  court  shall  have  the  power  of  reforming  the  will  by  re- 
ducing that  age  to  the  age  nearest  that  specified  by  the  testator  which  would  have 
prevented  the  interest  from  being  void. 

We  believe  that  this  provision,  substantially  taken  from  the  English 
Act  of  1964  achieves  the  flexibility  discussed  in  Part  I  of  this  report,  para.  (d). 

As  Illustrations  of  what  might  happen  under  these  proposed  changes, 
the  following  examples  are  given: 

T  b.  queaths  $10,000  to  the  children  of  A  who  shall  attain  25. 

(a)  Apart  from  the  changes  recommended  by  us,  mis  limitation 

would  be  void  as  offending  the  rule  against  perpetuities  unless  A 
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happened  to  have  a  child  aged  25  at  the  time  when  the  testator  died,  in 
which  case  the  class  would  close  on  the  testator's  death  and  the  exist- 
ing children  of  A  would  have  been  lives  in  being. 

(b)  Assume  that  on  T's  death  A  is  living  and  has  one  child,  aged  2. 
Under  the  "wait  and  see"  principle,  the  gift  would  be  presumptively 
valid*    Assume  further  that  A  now  dies,  leaving  only  the  one  child  who, 
on  Afs  death,  is  now  aged  4.    Under  the  "wait  and  see"  principle,  the 
gift  to  such  child  is  valid  since  he  will  take  at  age  25  which  is  within 
21  years  of  a  life  in  being,  namely,  his  father,  A,    The  child,  as  a  life 
in  being,  will  also,  on  the  "wait  and  see"  principle,  take  in  his  own  life- 
time. 

(c)  Assume  that  on  A's  death  he  has  two  children  living,  aged  6  and  2, 
neither  of  whom  were  living  on  T's  death.    It  is  obvious  that  under  these 
circumstances  the  "wait  and  see"  principle  will  not  save  the  gift  to  the 
youngest  child  according  to  the  terms  of  the  will  since  he  cannot  poss- 
ibly attain  25  within  21  years  of  A's  death*    Had  the  age  been  21,  the 
gift  would  have  been  valid,  but  to  postpone  the  vesting  of  the  gift  so  long 
as  possible  to  accord  with  the  testator's  Intention  and  in  accordance 
with  the  section  as  proposed  by  us,  the  age  on  which  children  will  take 
the  vested  interest  will  now  read  23.    This  would  permit  all  children  of 
A  to  obtain  a  vested  interest  within  21  years  of  A's  death. 

(h)   If  "wait  and  see"  together  with  a  reduction  of  ages  in  excess  of 
twenty-one  do  not  save  a  gift  because  of  the  operation  of  the  "class  gift"  rule 
(all  or  nothing),  then  there  should  be  a  provision  to  the  effect  that  the  gift  to  a 
class  is  not  invalidated  by  the  failure  of  some  members  only  of  a  class  to  satisfy 
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the  requirements  of  the  rule  and  the  limitation  should  take  effect  only  with  res- 
pect to  members  who  come  within  the  period. 

Section  8  which  follows  the  careful  wording  of  the  English  Act  of  19£4 
provides  for  the  class  gift  situation  in  two  cases:    Che,  where  the  age  limit  has 
been  reduced  in  accordance  with  the  provision  previously  recommended,  and  the 
other  where  the  gift  would  fail  on  the  class  gift  principle  without  a  reduction  in 
years. 

The  latter  is  understandable  and  simply  repeals  the  Leake  v.  Robinson 
rule  considered  in  Part  I,  para.  (e). 

It  is  more  difficult  to  envisage  a  case  where  the  age  has  been  reduce*} 
which  would  require  the  application  of  the  class  gift  principle  but  it  is  possible. 
For  example,  a  testator  might  leave  to  the  grandchildren  of  M,  a  living  person, 
who  attain  the  age  of  30  years*   So  long  as  M  and  his  children  who  were  living  on 
the  testator's  death  are  still  living,  the  "wait  and  see"  principle  should  operate 
in  order  to  see  if  any  of  the  grandchildren  would  attain  thirty  in  their  lives. 
It  is  possible  that  when  M  and  his  two  children,  who  were  living  on  the  testator's 
death,  died,  it  might  be  necessary  to  reduce  the  age  of  thirty  to  make  valid  the 
gift  In  favour  of  children  of  children  who  were  living  on  the  testator's  death.    It 
might  then  happen  that  a  child  of  a  child  of  M  who  was  not  living  on  the  testator's 
death  would  become  a  potential  member  of  the  class  and  such  child  would  not 
necessarily  take  within  21  years  of  lives  in  being.    The  proposed  section  would 
then  operate  to  limit  the  class  to  those  children  who  would  satisfy  those  provi- 
sions. 

(1)   In  view  of  the  case  with  which  draftsmen  and  testators  inadvert- 
ently use  language  which  might  possibly  include  an  unborn  spouse,  in  the  sense 
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of  a  person  who  is  not  In  being  on  the  testator's  death,  we  believe  that  despite 
the  wide  effects  of  the  "wait  and  see"  principle,  there  should  be  a  provision  that, 
for  the  purpose  of  the  rule  against  perpetuities,  where  the  gift  is  not  otherwise 
saved  by  "wait  and  see",  the  spouse  referred  to  shall  be  deemed  to  be  a  life  in 
being  even  though  such  spouse  was  not  actually  born  until  after  the  commence- 
ment of  the  perpetuity  period.    See  section  9  of  the  proposed  Act. 

(j)   In  accordance  with  the  discussion  in  para,  (g)  of  Part  I,  we  speci- 
fically recommend  the  abolition  of  any  doctrine  by  which  an  independently  valid 
later  interest  is  rendered  invalid  by  reason  of  its  "dependence"  upon  a  prior  void 
limitation.    Attached  to  this  should  be  a  statement  that  such  later  interests  are 
accelerated  in  the  case  of  the  invalidity  of  a  previous  limitation.    See  section  10 
of  the  proposed  Act. 

(k)   For  the  purpose  of  the  rule  against  perpetuities  every  power  of 
appointment  should  be  treated  as  a  special  power  other  than  a  power  under  which 
there  is  a  sole  donee  who  could  at  all  times  appoint  to  himself;  provided  that  for 
the  purpose  of  considering  the  validity  of  an  appointment  made  under  a  testamen- 
tary power,  a  power  should  be  treated  as  general  where  it  would  have  been  so 
treated  if  exercised  by  deed.    See  section  11  of  the  proposed  Act. 

(1)  No  administrative  powers  of  trustees  shall  be  void  merely  because 
they  might  be  exercised  outside  the  perpetuity  period.  See  section  12  of  the  pro- 
posed Act. 

(m)   Any  option  contained  in  a  lease  which  enables  the  lessee  to  pur- 
chase the  freehold  or  other  reversionary  interest  should  be  wholly  exempt  from 
the  rule  against  perpetuities.    See  section  13(  1)  of  the  proposed  Act  and  para. 
(J)  of  Part  I,  supra. 
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(n)  Any  other  option  to  acquire  an  interest  in  land  should  be  valid  for 
a  period  of  twenty-one  years  from  the  time  of  its  creation  as  against  all  persons 
but  thereafter  it  shall  be  void  even  as  against  the  original  parties  to  such  option. 
See  proposed  Act,  section  13(3), 

( o)   Possibilities  of  reverter  should  be  subject  to  the  rule  against 
perpetuities*    See  para*  (k)  of  Part  I,  and  section  14(1) (a)  of  the  proposed  Act. 
(p)   Interests  in  property  arising  by  way  of  resulting  trusts  analogous 
to  possibilities  of  reverter  should  be  made  subject  to  the  rule  against  perpetui- 
ties.   See  Part  I,  para,  (k)  and  the  proposed  Act,  section  14(l)(b). 

(q)   Trusts  for  specific  non-charitable  purposes,  in  which  there  is  no 
equitable  interest  created  in  any  individual,  should  be  valid  as  the  exercise  of 
a  power  on  the  part  of  the  trustee  so  long  as  such  exercise  is  made  within  the 
perpetuity  period.    In  the  case  of  such  a  trust  which  is  expressly  stated  to  be 
perpetual,  the  court  should  have  an  option  either  of  declaring  the  trust  partially 
good  for  the  perpetuity  period,  or  totally  bad,  depending  on  the  view  it  takes  of 
the  result  and  its  relation  to  the  testator's  probable  intention.    See  proposed  Act, 
section  15. 

(r)   The  rule  in  Whitby  v.  Mitchell  should  be  abolished.    See  proposed 
Act,  section  16. 

(s)   In  proposing  a  Perpetuities  Act,  we  believe  it  more  convenient 
to  remove  section  64  of  The  Conveyancing  Act  relating  to  the  non-applicability 
of  perpetuities  to  pension  trusts,  etc* ,  to  the  new  proposed  Act.    See  Appendix  D* 
(t)   The  Perpetuities  Act  should  apply  only  to  instruments  taking  effect 
after  this  Act  comes  into  force  and  this  should  include  instruments  executed 
under  a  general  or  special  power  of  appointment,  regardless  of  the  date  when 
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such  powers  were  created. 

(u)    We  recommend  that  the  Accumulations  Act  be  amended  by  adding 
two  additional  periods  for  which  accumulations  may  be  validly  directed,  namely, 
twenty-cne  years  from  the  date  of  an  inter  vivos  settlement  and  the  minority  or 
respective  minorities  of  persons  living  at  the  date  of  a  settlement  inter  vivos o 
We  also  recommend  that  subsection  1  of  section  1  of  the  Accumulations  Act  be 
repealed  and  the  provisions  as  set  out  in  Appendix  B  of  this  report  adopted  to 
bring  the  wording  more  closely  into  accord  with  existing  English  legislation. 

(v)   In  connection  with  accumulations,  it  should  be  made  clear  that 
the  restrictions  on  accumulations  apply  to  accumulations  at  simple  interest  as 
well  as  those  at  compound  interest  and  to  powers  to  accumulate  as  well  as  dir- 
ections to  accumulate.    See  proposed  amendments  to  Accumulations  Act. 

(w)   In  accordance  with  the  provisions  in  the  proposed  Perpetuities 
Act  which  makes  the  question  of  a  person's  ability  or  inability  to  have  children 
at  a  certain  time  a  question  both  of  presumption  and  actual  evidence,  we  rec- 
ommend that  a  general  provision  should  be  inserted  in  the  Trustee  Act  which 
makes  similar  provisions  applicable  to  any  question,  including  the  right  of  any 
person  to  terminate  a  trust.    See  the  proposed  amendment  of  the  Trustee  Act 
in  Appendix  C  of  this  report. 
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REPORT  NO.  1A:   THE  PERPETUITIES  ACT,  1965  [SUPPLEMENTARY 
REPORT  ON  THE  RULE  AGAINST  PERPETUITIES]  (1966) 

ONTARIO    LAW    REFORM    COMMISSION 


PARLIAMENT    BUILDINGS 
TORONTO    2 


TO  THE  HONOURABLE  A.  A.  WISHART,  Q.C. 
ATTORNEY  GENERAL  FOR  ONTARIO. 


Dear  Mr.  Attorney, 


On  February  1,  1965,  the  Commission  submitted  its 
report  concerning  the  Rule  Against  Perpetuities  with 
recommendations  for  enactment  of  The  Perpetuities  Act,  1965 
and  amendments  to  associated  statutes.   Bills  of  the  proposed 
legislation  were  introduced,  printed,  and  along  with  copies 
of  the  Report,  given  wide  circulation.   It  was  felt  that  all 
interested  persons  should  have  an  opportunity  to  peruse  and 
comment  upon  the  Report  as  well  as  the  proposed  legislation 
before  final  legislative  action  was  taken. 

The  Commission  was  encouraged  to  find  that  its 
recommendations  on  major  points  had  received  the  approval, 
indeed  the  enthusiastic  approval,  of  a  substantial  majority 
of  the  legal  scholars  with  a  special  interest  in  this  particular 
field.  It  will  be  recalled  that  the  Commission,  in  its  original 
Report,  took  the  view  that  any  legislation  dealing  with 
perpetuities  reform  should  not  deal  with  the  matter  on  a  piece- 
meal basis  but  rather  should  attempt  to  find  some  broad  remedial 


1-14 


principle  which  would  avoid  the  extremely  unsatisfactory  results 
of  the  application  of  the  present  law.   The  principle  proposed 
was  "wait  and  see"  which  means  that  a  limitation  is  presumed  to 
be  valid,  even  though  the  interest  might  possibly  vest  outside 
the  perpetuity  period,  until  such  time  as  it  is  shown  by  actual 
events  that  the  interest  cannot  vest  within  the  period.   The 
representations  which  have  been  received,  have  confirmed  the 
view  of  the  Commission  in  the  soundness  of  this  principle. 

It  is  generally  conceded  that  "wait  and  see"  cures  the 
present  ills  of  the  law,  but  it  does  raise  the  difficulty  of 
defining  lives  for  the  purpose  of  the  rule.   It  was  on  this  point 
and  the  provisions  of  section  6  of  Bill  96  (The  Perpetuities  Act, 
1965)  that  much  of  the  criticism  of  the  proposed  legislation  fell. 
The  Commission  is  persuaded  that  section  6  should  be  amended. 
The  Commission  shares  the  view  of  the  commentators  on  the  English 
Act  that  the  lives  chosen  must  be  lives  which,  when  the  instrument 
became  effective,  would  have  some  relevance  in  limiting  the  time 
within  which  the  gift  might  vest.   Such  a  provision  would  exclude 
a  number  of  the  highly  improbable  illustrations  given  by  those 
who  oppose  adoption  of  the  "wait  and  see"  principle.   It  is  accord- 
ingly recommended  that  subsection  1  of  section  6  of  Bill  96  be 
replaced  by  the  following: 

"6.  (1)  Except  as  provided  in  section  9, 
subsection  3  of  section  13  and  subsection 
2  of  section  15,  the  perpetuity  period 
shall  be  measured  in  the  same  way  as  if 
this  Act  had  not  been  passed,  but  in 
measuring  that  period  by  including  a  life 
in  being  when  the  interest  was  created, 
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no  life  shall  be  included  other  than 
that  of  any  person  whose  life,  at  the 
time  the  interest  was  created,  limits, 
or  is  a  relevant  factor  that  limits  in 
some  wny  the  period  within  which  the 
conditions  for  vesting  of  the  interest 
may  occur." 

It  is  felt  that  this  new  subsection  operates  negatively 
to  exclude  a  great  many  lives  which  might  otherwise  cause  diffi- 
culty in  the  application  of  the  "wait  and  see"  principle.  Indeed, 
it  might  have  proved  too  restrictive  when  dealing  with  class 
gifts  and  accordingly  an  attempt  has  been  made  to  extend  the 
relevancy  of  the  lives  in  this  particular  situation.   An  illus- 
tration will  make  this  clear. 

Suppose  a  limitation  at  common  law  "to  the  children 
of  A  who  shall  attain  25."   On  the  testator's  death  A  has  two 
children,  X  and  Y,  aged  1  and  2,    respectively.   Obviously,  the 
entire  gift  fails  at  common  law.   Under  the  proposed  Act, 
assuming  that  subsection  1  of  section  6  is  amended  to  read  as 
above,  it  is  clear  that  A  is  a  relevant  life  since  his  life 
will  place  a  limit  on  the  entire  gift  in  the  sense  that  after 
his  death  there  can  be  no  further  children  and  therefore  his 
life  does  limit  the  time  within  which  the  gift  must  vest.  If 
one  takes  only  A' s  life  as  a  relevant  life,  then  if  A  has  any 
children  living  21  years  after  his  death  the  gift  can  be  saved 
by  the  "reduction  of  age"  provisions  of  section  8.   But  the 
question  is  whether  the  lives  of  X  and  Y  are  relevant  lives 
for  the  purpose  of  this  gift.   They  are  certainly  relevant 
to  the  question  whether  X  and  Y  take,  since  if  they  take  it 
must  be  within  their  own  lifetime  and  their  lives  are  therefore 
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a  limiting  factor  on  the  time  which  they  require  to  take  a 
vested  interest.   X  and  Y  may  outlive  A  but  may  die  before 
fulfilling  the  condition  of  attaining  25.   Are  the  lives  of 
X  and  Y  then  relevant  to  any  further  children  of  A  who  were 
born  after  the  testator's  death?   In  a  sense,  the  lives  of  X 
and  Y  are  relevant  factors  which  "in  some  way"  limit  the  time 
for  vesting,  but  in  another  sense  they  are  not  relevant  at  all 
to  the  limit  of  time  within  which  other  children  of  A  would 
take. 

It  would  seem  contrary  to  common  sense  to  exclude  the 
lives  of  existing  potential  members  of  the  class  and  include 
only  their  parent.   Accordingly  the  Commission  is  recommending 
the  addition  of  the  following  subsection  to  cover  the  special 
problem  in  class  gifts: 

11 6.   (2)   A  life  that  is  a  relevant  factor 
in  limiting  the  time  for  vesting  of  any 
part  of  a  gift  to  a  class  shall  be  a 
relevant  life  in  relation  to  the  entire 
class. " 

Finally,  as  in  the  previous  draft,  where  there  are  no 
relevant  lives  the  perpetuity  period  is  to  be  taken  as  21  years. 
This  is  contained  in  former  subsection  2  of  section  6  which  will 
now  be  subsection  3.   It  reads  as  follows: 

"6.   (3)  Where  there  is  no  life 
satisfying  the  conditions  of  sub- 
section 1,  the  perpetuity  period 
shall  be  21  years.11 

Section  9  of  Bill  96  deals  with  the  situation  where 
there  is  a  condition  in  a  limitation  relating  to  the  death  of  a 


I 
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surviving  spouse.   It  was  submitted  that  the  life  of  the 
surviving  spouse  should  be  deemed  to  be  a  life  in  being  for 
the  purpose  of  a  gift  to  that  spouse.   The  Commission  has 
adopted  this  suggestion  and  recommends  that  section  9  be  re- 
drafted as  follows: 

"9.   Where  any  disposition  is  made  in 
favour  of  any  spouse  of  a  person  in 
being  at  the  commencement  of  the 
perpetuity  period,  or  where  a  limita- 
tion creates  an  interest  in  real  or 
personal  property  by  reference  to  the 
time  of  the  death  of  the  survivor  of 
a  person  in  being  at  the  commencement 
of  the  perpetuity  period  and  any 
spouse  of  that  person,  for  the  purpose 
of  validating  any  such  disposition  or 
limitation,  that  but  for  this  section 
would  be  void  as  offending  the  rule 
against  perpetuities  as  modified  by 
this  Act,  the  spouse  of  such  person 
shall  be  deemed  to  be  a  life  in  being 
at  the  commencement  of  the  perpetuity 
period  even  though  such  spouse  was  not 
born  until  after  that  time." 

An  error  in  drafting  appeared  in  subsection  2  of  section 

10  of  Bill  96.   It  was  not  the  intention  of  the  Commission 

peremptorily  to  accelerate  all  ulterior  limitations  if  a  prior 

limitation  is  void  for  remoteness  since  the  ulterior  limitation 

might  be  still  contingent  when  the  prior  limitation  failed.   The 

Commission  recommends  that  the  subsection  be  redrafted  as  follows: 

"10.   (2)  Where  a  limitation  is  invalid 
under  the  rule  against  perpetuities, 
any  subsequent  interest  that,  if  it  stood 
alone ,    would  be  valid,  shall  not  be  pre- 
vented from  being  accelerated  by  reason 
only  of  the  invalidity  of  the  prior 
interest. " 

Subsection  1  of  section  13  in  Bill  96  dealt  with  options 

to  acquire  a  reversionary  interest  expectant  on  the  termination  of 
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a  lease  and  subsection  3  of  section  13  was  intended  to  deal  with 
options  to  purchase  in  gross.   There  was  no  intention  of  having 
the  provisions  of  subsection  3  of  section  13  apply  to  options  to 
renew  a  lease,  to  which  the  rule  against  perpetuities  does  not 
now  apply.   The  Commission  recommends  that  a  new  subsection  4  be 
added  to  section  13  to  make  this  abundantly  clear.   The  recommended 
text  is  as  follows: 

"13.   (4)  The  rule  against  perpetuities 
does  not  apply  nor  do  the  provisions  of 
subsection  3  of  this  section  apply  to 
options  to  renew  a  lease." 

Bill  96  did  not  deal  specifically  with  the  problem  of 
easements,  profits  a  prendre  and  other  similar  interests  and  the 
effect,  if  any,  of  the  rule  against  perpetuities  upon  them.   The 
whole  question  of  easements  is  one  of  conveyancing  rather  than  one 
related  to  the  main  problem  with  which  perpetuities  is  concerned, 
namely,  the  disposition  of  accumulated  wealth.   The  relation  of 
the  rule  against  perpetuities  and  easements  is  shrouded  in  un- 
certainty at  common  law.   There  appears  to  be  some  authority  that 
the  rule  may  not  apply  to  easements  at  all,  in  the  sense  that  an 
easement  to  begin  in  the  future  was  capable  of  a  common  law  grant, 
and  originally  perpetuities  did  not  apply  to  common  law  grants 
but  only  to  executory  limitations  which  were  not  capable  of  vesting 
except  by  taking  effect  in  possession.   It  is  now  generally  accepted 
that  the  rule  against  perpetuities  applies  to  easements  granted  to 
begin  at  a  time  beyond  the  perpetuity  period. 

The  latest  authority  dealing  with  the  matter  in  England 
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is  Dunn  v.  Blackdown  Properties/  (1961)  2  All  E.R.  62,  in  which 
a  grant  of  certain  property  had  been  made  to  the  plaintiff's 
predecessor  in  title  together  with  the  right  to  use  the  sewers 
and  drains  "now  passing  or  hereafter  to  pass"  under  a  private 
road  which  belonged  to  the  defendants'  predecessor  in  title. 
At  the  time  when  the  grant  to  the  plaintiff's  predecessor  was 
made,  there  were  no  sewers  on  which  the  right  granted  could  be 
exercised,  although  some  time  later  a  surface  water  sewer  was 
constructed.   The  Court  held  the  easement  was  void  on  the  ground 
of  perpetuity  since  the  easement  claimed  by  the  plaintiff  might 
have  arisen  outside  the  perpetuity  period. 

Two  things  appear  clear  with  regard  to  easements  and 
perpetuities.   One,  the  existing  perpetuity  period  of  a  life  plus 
21  years,  should  have  no  application  to  an  easement  or  anything 
similar  to  an  easement  since  the  question  of  lives  which 
originally  related  to  minorities  of  possible  beneficiaries, etc. 
is  totally  inapplicable  and  the  easement  or  other  interest  is  one 
that  is  usually  bargained  for  as  part  of  a  sale  or  other  commercial 
transaction.   Two,  it  is  equally  clear  that  even  if  some  period 
other  than  the  customary  perpetuity  period  were  substituted,  the 
same  principle  of  "wait  and  see"  should  apply  as  with  other 
interests  dealt  with  in  Bill  96  and  accordingly  the  future  ease- 
ment should  not  be  void  unless  actual  events  prove  that  it  could 
not  arise  within  a  given  period  of  time.   The  Commission  therefore 
recommends  the  addition  of  a  new  section  14  as  follows: 
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"14.   In  the  case  of  an  easement,  profit 
a  prendre  or  other  similar  interest  to 
which  the  rule  against  perpetuities  may- 
be applicable,  the  perpetuity  period 
shall  be  forty  years  from  the  time  of 
the  creation  of  such  easement,  profit  a 
prendre,  or  other  similar  interest,  and 
the  validity  or  invalidity  of  such  ease- 
ment, profit  a  prendre  or  other  similar 
interest,  so  far  as  remoteness  is 
concerned,  shall  be  determined  by  actual 
events  within  such  forty-year  period, 
and  the  easement,  profit  a  prendre,  or 
other  similar  interest,  is  only  void  for 
remoteness  if,  and  to  the  extent  that,  it 
fails  to  acquire  the  characteristics  of 
a  present  exercisable  right  in  the 
servient  land  within  the  forty-year  period." 

Further  consideration  of  the  special  problem  raised  by 
determinable  interests  has  led  the  Commission  to  make  recommendations 
for  substantial  amendment  of  section  14  of  Bill  96,  which  will  now  be 
renumbered  section  15.   As  the  section  stood  originally,  the  events 
terminating  a  determinable  interest  were  operative  only  within  the 
perpetuity  period,  or  to  put  the  matter  another  way  possibilities 
of  reverter  beyond  the  perpetuity  period  were  void.   Under  the 
amended  subsection  1  of  section  6,   we  are  dealing  with  the  perpetuity 
period  in  terms  of  selecting  a  life  or  lives  which  set  limits  on 
the  period  of  vesting.   This  language  is  inadequate  in  the  case  of 
possibilities  of  reverter  and  rights  of  re-entry  which/  from  many 
points  of  view,  are  already  vested  interests.   For  this  reason  alone/ 
we  think  we  ought  to  revise  or  expand  our  definition  of  the  perpetuity 
period  so  as  to  meet  the  exact  situation  with  which  we  are  dealing 
and  which  is  much  more  a  question  of  the  duration  of  an  interest 
rather  than  a  question  of  vesting. 


1-21 


w 


Accordingly/  we  recommend  that  a  new  subsection  be 
added  which  embraces  the  possibility  of  there  being  some  cases 
where  a  life  is  truly  relevant  either  because  expressly  made  so 
in  the  will  or  because  of  the  nature  of  a  condition  which 
limits  the  previous  interest.   Clearly  then  for  some  purposes  we 
must  include  a  life  or  lives.   The  new  subsection  would  read  as 
follows: 

"15.   (2)  In  the  case  of  a  possibility 
of  reverter  on  the  determination  of  a 
determinable  fee  simple,  or  in  the 
case  of  a  possibility  of  a  resulting 
trust  on  the  determination  of  any 
determinable  interest  in  any  real  or 
personal  property ,  or  in  the  case  of 
a  right  of  re-entry  following  on  a 
condition  subsequent,  or  in  the  case 
of  an  equivalent  right  in  personal 
property/  the  perpetuity  period  shall 
be  measured  as  if  the  event  determin- 
ing the  prior,  interest  were  a  condition 
to  the  vesting  of  the  subsequent 
interest,  and  failing  any  life  in  being 
at  the  time  the  interests  were  created 
that  limits  or  is  a  relevant  factor 
that  limits  in  some  way  the  period  with- 
in which  that  event  may  take  place,  the 
perpetuity  period  shall  be  21  years 
from  the  time  when  the  interests  were 
created." 

The  opinion  has  been  expressed  that  the  full  perpetuity 
period  is  too  long  for  what  has  been  described  as  "cases  of  private 
town  planning".   This  view  has  much  merit  but  if  there  is  some 
relevant  life  it  seems  arbitrary  to  limit  the  period  to  21  years. 
There  is,  of  course/  no  magic  in  any  chosen  period  but  the 
Commission  feels  that  the  outside  duration  for  this  type  of  interest 
should  be  40  years.   We  recommend  that  subsection  3  be  added  to 
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section  15.   This  subsection,  along  with  subsection  2,  is 
intended  to  include  lives  as  re-defined  for  this  situation  but 
which  limits  the  maximum  of  the  period  to  one  of  40  years  in 
any  event. 

The  subsection  which  is  recommended  reads  as  follows: 

"15.  (3)  Even  though  some  life  or 
lives  in  being  may  be  relevant  in 
determining  the  perpetuity  period 
under  subsection  2,  the  perpetuity 
period  for  the  purposes  of  this 
section  shall  not  exceed  a  period 
of  40  years  from  the  time  when  the 
interests  were  created  and  shall 
be  the  lesser  of  a  period  of  40 
years  and  a  period  composed  of  the 
relevant  life  or  lives  in  being 
plus  21  years." 

The  provisions  of  Bill  96  governing  the  applicability 
of  the  rule  to  non-charitable  purposes  were  contained  in  the 
former  section  15,  now  section  16.   Strong  representations  were 
made  to  the  Commission  that  if  non- charitable  purpose  trusts  are 
to  be  allowed  at  all,  their  duration  should  be  limited  to  a  gross 
period  of  21  years  and  not  allowed  for  the  full  perpetuity  period 
by  reference  to  lives  in  being.   The  Commission  is  impressed  with 
the  merit  of  this  suggestion  and  recommends  that  the  section  be 
amended  to  read  as  follows: 

"16.  (1)  A  trust  for  a  specific  non- 
charitable  purpose  that  creates  no 
enforceable  interest  in  a  specific 
person  shall  be  construed  as  a  power 
to  appoint  the  income  or  the  capital, 
as  the  case  may  be,  and,  unless  the 
trust  is  created  for  an  illegal 
purpose  or  a  purpose  contrary  to 
public  policy,  the  trust  is  valid 
so  long  as  and  to  the  extent  that 
it  is  exercised  either  by  the  original 
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trustee  or  his  successor,  within 
a  period  of  21  years,  notwithstanding 
that  the  limitation  creating  the 
trust  manifested  an  intention,  either 
expressly  or  by  implication,  that  the 
trust  should  or  might  continue  for  a 
period  in  excess  of  that  period  but, 
in  the  case  of  a  trust  that  is  ex- 
pressed to  be  of  perpetual  duration, 
the  court  may  declare  the  whole 
limitation  to  be  void  if  the  court  is 
of  the  opinion  that  by  so  doing  the 
result  would  more  closely  approximate 
the  intention  of  the  creator  of  the 
trust  than  the  period  of  validity 
provided  by  this  section." 
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REPORT  NO.  2  [THE  WAGES  ACT:    ASSIGNMENT  OF 
WAGES]   (1965) 

By  reference  dated  February  23,  1965,  the  Commission  was  asked  to 
consider  and  report  on  proposed  Bill  No.  108,  1964,  aimed  at  alleviating 
certain  unsatisfactory,  if  not  unconscionable,  practices  with  respect  to  wage 
assignments. 
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REPORT  NO.  2  [THE  WAGES  ACT:  ASSIGNMENT  OF  WAGES]  (1965) 


TO  THE  HONOURABLE  A-  A.  WISHART,  Q.C., 
ATTORNEY-GENERAL  FOR  ONTARIO 


Dear  Mr.  Attorney: 

Your  Commission,  after  considering  the 
provisions  of  Bill  No.  108,  1964,  in  conference  with 
Mr.  A.  A.  Russell,  Q.C.,  as  requested  in  your  letter  of 
February  23,  1965,  makes  the  following  recommendations. 
(Throughout  the  references  are  to  the  proposed  amendments 
to  section  7  of  The  Wages  Act  as  set  out  in  Bill  No.  108) 

1.    There  should  be  a  prohibition  against  an 
assignment  of  wages  as  part  of  or  immediately  associated 
with  a  conditional  sale  agreement  but  this  should  not 
prevent  a  creditor  under  a  conditional  sale  agreement  on 
which  -there  has  been  substantial  default  from  taking  an 
assignment  of  wages  with  respect  to  sums  that  have  fallen 
due  under  the  agreement  and  remain  unpaid. 

2.  Any  wage  assignment  associated  with  a  loan 

or  guarantee  should  be  contained  in  a  document  separate 
from  that  evidencing  the  loan  or  the  guarantee. 

3.  The  figure  of  25  per  cent  as  set  out  in 
subsection  2  should  be  retained. 


2-3 


4.  The  whole  of  the  25  per  cent  referred  to 
in  subsection  2  should  be  available  for  seizure  or 
attachment  but  not  more  than  12  per  cent  should  be 
available  for  assignment. 

5.  The  provisions  in  subsection  3  for  application 
to  a  County  Judge  for  relief  should  be  retained. 

6.  The  figure  of  18  per  cent  in  subsection 
10  (a)  should  read  "12  per  cent".  Otherwise,  the 
subsection  should  be  adopted  as  it  is. 

7.  The  obligation  of  the  employer  with  respect 
to  a  wage  assignment  should  cease  upon  payment  of  the 
last  wages  due.   (See  subsection  11) . 

8.  The  marginal  note  "Interpleader"  to  subsection 
13  should  be  eliminated.   Provision  should  be  made  to 
enable  the  employer  to  make  a  summary  application 
similar  in  principle  to  that  provided  by  section  161 

of  The  Insurance  Act,  Statutes  of  Ontario  1961-62, 
Chapter  63,  section  4 ,  to  a  Judge  of  the  County  Court 
for  leave  to  pay  money  into  Court  under  the  circumstances 
set  out  in  subsection.  13.   The  subsection  as  it  now 
reads,  providing  for  payment  into  Court  without  an 
order  of  the  Court,  would  be  difficult  to  administer 
and  contrary  to  present  practice. 
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9-    A  cut-off  date  in  relation  to  existing  documents 
should  be  fixed  at  approximately  two  years  from  the  date 
when  the  Bill  comes  into  force.   (See  section  3  (2)). 
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REPORT  NO.  3  ON  PERSONAL  PROPERTY  SECURITY 
LEGISLATION  (1965)  AND  REPORT  NO.  3A  ON  PERSONAL 
PROPERTY  SECURITY  LEGISLATION  (1966) 

In  November,  1964,  the  Commission  was  requested  by  the  Attorney 
General  to  consider  and  report  on  a  draft  bill  designed  to  reform  and  make 
uniform  the  law  regarding  security  interests  in  personal  property  and 
fixtures.  The  bill  was  originally  developed  by  a  committee  under  the 
chairmanship  of  F.M.  Catzman,  Q.C.,  and  generally  based  on  Article  9  of 
the  United  States  Uniform  Commercial  Code.  The  bill  also  envisaged  the 
establishment  of  a  province-wide  central  registration  system  for  the 
registration  of  security  agreements  affecting  personal  chattels.  The 
Commission's  report,  together  with  a  revised  draft  bill,  was  submitted  to 
the  Attorney  General  on  May  28,  1965. 

In  accordance  with  the  policy  of  the  Commission,  the  bill  was  given 
wide  circulation,  together  with  the  report  of  the  Commission,  for  the 
purpose  of  discussion  and  study.  The  Commission  considered  all  the 
representations  submitted  and  reported  with  a  further  revised  draft  bill  on 
May  18,  1966.  The  bill  was  introduced  and  given  first  reading  at  the  1966 
session  of  the  legislature  and  again  circulated  for  comment.  The  final  draft 
of  the  bill,  along  with  supplementary  bills  dealing  with  the  substituted 
enactments,  was  introduced  and  enacted  in  the  1967  session  of  the 
legislature. 
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REPORT  NO.  3  ON  PERSONAL  PROPERTY  SECURITY  LEGISLATION 

(1965) 


ONTARIO    LAW   REFORM   COMMISSION 


To  The  Honourable  A.  A.  Wishart,  Q.C, 
Attorney-General  for  Ontario. 

Dear  Mr.  Attorney: 

Re:   The  Proposed  Personal  Property  Security  Act 

Under  the  provisions  of  section  2,  subsection  1  (d)  of  The  Ontario 
Law  Reform  Commission  Act,  1964,  12-13  Eliz.  II,  c.  78,  your  Com- 
mission was  asked  to  consider  and  report  on  a  draft  Bill  designed  to  re- 
form and  make  uniform  the  law  regarding  security  interests  in  personal 
property  and  fixtures. 


6.  The  main  principle  of  the  draft  Bill  is  to  introduce  into  the  law 
of  Ontario  the  legal  concept  of  a  security  "interest"  in  goods,  fixtures, 
documents  of  title,  instruments,  securities,  chattel  paper  or  intangibles, 
where  the  interest  is  given  or  reserved  to  secure  payment  of  money  or 
the  performance  of  an  obligation.  This  includes  an  interest  arising  out 
of  the  assignment  of  book  debts  where  given  as  security. 

7.  The  draft  Bill  is  concerned  principally  with  the  fields  covered 
by  The  Bills  of  Sale  and  Chattel  Mortgages  Act,  The  Conditional  Sales 
Act,  The  Assignment  of  Book  Debts  Act  and  The  Corporation  Securities 
Registration  Act.  A  "security  interest"  comprehends  the  respective 
rights  that  a  secured  party  would  have  under  these  statutes. 

8.  Where  a  security  interest  is  taken  or  reserved  by  the  seller  in 
goods  to  secure  the  payment  of  all  or  any  part  of  the  purchase  price  or 
is  taken  by  a  person  who  gives  value  that  enables  a  debtor  to  acquire 
rights  in  or  use  the  goods,  if  such  value  is  applied  to  acquire  such  rights 
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it  is  referred  to  throughout  the  draft  Bill  as  a  "purchase-money  security 
interest".  This  would  include  what  are  now  known  as  conditional  sales 
agreements. 

9.  The  goods,  documents  of  title,  securities,  chattel  paper,  etc. 
that  are  subject  to  a  security  interest  are  referred  to  throughout  the 
draft  Bill  as  "collateral". 

10.  The  confusion  of  the  law  with  regard  to  the  giving  of  security 
on  personal  property  under  the  respective  Ontario  statutes  and  the 
technicalities  of  registration  of  documents  requires  no  emphasis.  To 
this  confusion  is  added  the  difficulty  of  making  a  meaningful  search  for 
encumbrances  that  have  been  registered  on  personal  property  which 
may  be  moved  from  one  county  to  another;  for  example,  an  automobile 
which  may  be  subject  to  a  conditional  sales  agreement  which  is  registered 
in  the  County  of  Carleton  may  be  sold  in  the  County  of  Essex  or  in 
any  other  county  in  the  Province  and  the  purchaser  would  have  great 
difficulty  in  knowing  where  to  search  for  encumbrances. 

11.  The  two  main  features  of  the  draft  Bill  are  to  provide  for 
uniform  methods  of  creating  security  interests  and  a  central  registry 
system  with  branch  offices  throughout  Ontario  in  which  searches  may  be 
made  to  determine  whether  personal  property  situated  in  Ontario  has 
been  charged  to  secure  an  obligation. 

12.  Under  the  scheme  of  the  draft  Bill  there  are  two  essential 
concepts  in  creating  a  security  interest  valid  against  third  parties,  i.e. 
creditors,  subsequent  purchasers  for  value  or  other  holders  of  security 
interests: 

1.  "attachment",  and 

2.  "perfection". 

13.  On  attachment  the  interest  is  valid  as  between  the  parties  but 
it  is  not  valid  as  against  creditors,  subsequent  purchasers  or  subsequent 
security  interests  until  perfection.  Generally  speaking,  attachment 
may  be  accomplised  by  delivery  of  possession  of  the  personal  property 
to  be  charged,  that  is  the  collateral,  or  by  the  debtor  signing  a  security 
agreement  as  provided  in  the  draft  Bill,  and  in  both  cases  value  being 
given.  Part  II  of  the  draft  Bill  sets  out  in  detail  the  provisions  as  to 
attachment. 

14.  It  is  the  perfection  of  the  security  interest  that  is  important 
with  regard  to  the  rights  of  third  parties  and  the  priorities  of  persons 
holding  security  interests  in  the  same  collateral.  The  perfection  of 
interest  is  dealt  with  in  Part  III  of  the  draft  Bill.  Delivery  of  possession 
of  the  collateral  at  the  time  of  attachment  perfects  a  security  interest. 
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Where  possession  of  the  collateral  is  not  delivered  to  the  security 
holder,  generally  speaking,  registration  constitutes  perfection  of  the 
security  interest,  giving  it  validity  as  against  creditors,  subsequent  pur- 
chasers and  subsequent  security  interests.  It  is  to  be  observed  that 
there  are  special  provisions  for  temporary  perfection  in  instruments  or 
negotiable  documents  of  title:  see  section  27.  Under  section  31  a  pur- 
chaser of  goods  in  the  ordinary  course  of  business  takes  them  free  from 
any  security  interest  created  by  his  seller  even  though  the  purchaser  knows 
of  the  security  interest.  It  is  to  be  pointed  out,  however,  that  the 
purchaser  of  goods  in  the  ordinary  course  of  business  would  take  subject 
to  a  security  interest  created  by  an  owner  of  the  goods  prior  to  the  sale 
to  the  purchaser:  for  example,  if  A  sold  a  motor  car  to  B  on  a  time 
payment  plan,  creating  a  purchase-money  security  interest  in  favour  of 
A,  and  B  traded  the  motor  car  in  to  C  while  the  purchase  money  re- 
mained unpaid  in  whole  or  in  part,  and  C  sold  the  motor  car  to  D  in 
the  ordinary  course  of  business,  D  would  take  subject  to  the  security 
interest  in  A.  D  cannot  protect  himself  by  searching  because  he  does 
not  know  from  whom  C  bought  the  motor  car.  Your  Commission  does 
not  see  how  the  last  purchaser  can  be  given  further  legislative  protection 
in  this  Act  against  an  unscrupulous  person.  To  do  so  would  require  some 
scheme  for  registration  of  ownership  of  personal  property  which  could 
in  any  case  only  be  made  to  apply  to  certain  classes  of  personal  property. 
The  proposed  legislation  is  at  least  an  improvement  on  the  present 
provisions  of  The  Bills  of  Sale  and  Chattel  Mortgages  Act  and  The 
Conditional  Sales  Act. 

15.  Where  a  party  delivers  possession  of  personal  property,  other 
than  inventory,  and  reserves  a  purchase-money  security  interest,  his 
interest  is  preserved  as  against  the  holders  of  other  security  interests 
created  by  the  purchaser,  providing  the  seller  registers  his  security 
interest  within  ten  days  after  delivery  of  possession:  see  section  35  (3). 
The  intention  is  to  preserve  the  rights  of  the  holder  of  a  purchase-money 
security  interest  when  collateral  is  delivered  to  a  purchaser  who  has 
previously  created  a  security  interest  in  his  chattels  applicable  to  after- 
acquired  property. 

16.  Part  IV  deals  with  registration.  The  scheme  of  the  draft  Bill 
contemplates  the  establishment  of  a  province-wide  registry  system  with 
a  central  office  of  the  registration  system  in  Toronto,  together  with 
branch  offices  in  all  the  counties,  united  counties  and  the  judicial  districts. 
If  fixtures  are  involved  provision  is  made  for  registration  in  the  appro- 
priate Land  Titles  Offices  or  the  land  Registry  Offices.  Upon  registering 
in  a  branch  office,  a  concise  summary  of  the  relevant  information  will  be 
transmitted  though  electronic  devices  to  the  central  office  of  registration. 
The  effective  time  of  registration  will  be  determined  by  the  time  the 
message  is  received  in  the  central  office.    Searches  will  be  made  by  filing 
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a  request  at  a  branch  office  which  will  be  transmitted  by  the  same 
electronic  devices  to  the  central  office  so  that  a  certificate  may  be  issued 
to  the  party  requesting  the  search.  It  is  proposed  that  the  correctness 
of  the  certificate  will  be  guaranteed  by  an  assurance  fund.  The  security 
agreement  when  registered  will  be  retained  in  the  branch  office  and  will 
be  effectively  registered  for  a  period  of  three  years,  but  it  may  be  renewed 
for  further  three-year  periods  by  filing  renewal  statements. 

17.  Your  Commission  has  conferred  with  Mr.  A.  A.  Russell,  Q.C., 
the  Inspector  of  Legal  Offices,  who  has  given  much  time  and  considera- 
tion to  the  registration  provisions  of  the  draft  Bill,  and  an  engineer  of 
The  Bell  Telephone  Company  of  Canada  (without  any  commitment) 
for  the  purpose  of  verifying  that  the  procedure  outlined  in  the  draft 
Bill  is  technically  and  mechanically  feasible.  We  have  been  assured 
that  communicating  devices  may  be  installed  that  will  operate  in  the 
branch  offices  and  the  central  office  to  provide  for  registration  and 
searches  as  contemplated  by  the  draft  Bill.  Your  Commission  is  not  in 
a  position  to  come  to  any  conclusion  as  to  the  economical  basis  on  which 
the  system  will  operate.  We  emphasize  that  the  fees  for  searches  and 
certificates  should  be  kept  to  a  minimum  so  that  the  service  to  the 
public  in  providing  information  as  to  security  transactions  will  be 
widely  used.  In  our  opinion  the  principal  cost  of  operation  and  the 
maintenance  of  the  assurance  fund  should  fall  on  those  who  register 
under  the  Act. 

18.  Part  V  of  the  draft  Bill  deals  with  rights  and  remedies  on  default. 
To  a  considerable  extent  the  rights  and  remedies  on  default  will  be 
determined  by  the  contract  made  between  the  parties,  but  the  statute 
lays  down  certain  provisions  conferring  rights  and  giving  remedies  that 
cannot  be  waived.    This  is  an  improvement  on  the  present  law. 

19.  Part  VI  provides  for  the  transitional  period  and  the  repeal  in 
whole  or  in  part  of  certain  statutes.  Your  Commission  points  out  that 
there  are  provisions  in  the  statutes  to  be  repealed  that  will  have  to  be 
re-enacted :  e.g.  section  8  of  The  Bills  of  Sale  and  Chattel  Mortgages  Act. 
For  reasons  set  out  in  paragraph  26,  your  Commission  has  not  yet 
considered  these  statutes  in  detail. 

20.  Your  Commission  has  exhaustively  considered  the  draft  Bill  in 
all  its  aspects,  its  purposes  and  principles,  and  has  examined  it  clause  by 
clause.  Numerous  amendments  have  been  suggested,  adding  provisions 
to  the  original  Bill  and  altering  other  provisions  contained  in  the  original 
text.  No  useful  purpose  will  be  served  in  commenting  in  detail  on  all 
these  amendments  and  alterations.  However,  there  are  certain  sub- 
stantive features  of  the  draft  Bill  that  your  Commission  feels  should  be 
emphasized. 
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21.  Under  the  draft  Bill  as  originally  drawn,  an  agreement  creating 
a  purchase-money  security  interest  in  collateral  (other  than  consumer 
goods  as  defined  in  section  1  (e)  )  might  cover  chattels  in  addition  to  the 
property  sold  without  evidence  that  this  provision  was  expressly  drawn 
to  the  attention  of  the  purchaser:  for  example,  if  A  sold  a  tractor  to  B 
on  a  time  payment  plan  and  a  security  agreement  was  executed,  the 
agreement  might  provide  that  all  the  assets  of  B  were  charged  with  the 
payment.  Your  Commission  felt  that  this  would  enable  a  vendor  under 
a  time  payment  plan  to  take  an  unfair  advantage  of  a  purchaser  by 
having  such  a  clause  in  a  printed  form.  Your  Commission  was  very 
strongly  of  the  opinion  that  there  should  be  a  special  provision  in  the 
draft  Bill  that  where  collateral  is  taken  in  addition  to  a  purchase-money 
security  interest  there  should  be  an  affidavit  of  the  debtor  stating  that 
he  is  fully  aware  of  the  nature  of  the  transaction  and  that  he  knows 
that  the  security  interest  extends  to  personal  property  in  addition  to 
that  included  in  the  purchase-money  security  interest  and  that  the 
security  interest  was  not  created  in  fraud  of  creditors.  This  is  now  set 
out  in  section  15.  Mr.  Catzman's  committee  made  strong  recommenda- 
tions that  there  should  be  no  provisions  in  the  draft  Bill  for  affidavits 
of  this  sort  and  it  was  suggested  that  if  protective  legislation  of  this 
nature  should  be  necessary  it  ought  to  be  incorporated  in  another  Act. 
Your  Commission  is  unanimously  of  the  view  that  as  far  as  possible 
the  statutory  provisions  with  regard  to  security  transactions  should  all 
be  in  the  same  Act  and  that  this  is  a  very  necessary  protective  provision. 

22.  It  is  pointed  out  that  there  is  a  very  substantial  change  in 
principle  with  reference  to  the  time  that  priorities  are  established. 
Under  The  Bills  of  Sale  and  Chattel  Mortgages  Act  a  bill  of  sale  or 
mortgage  operates  and  takes  effect  upon  execution  and  delivery.  Under 
section  21  registration  must  be  made  within  five  days  (in  the  Districts, 
ten  days)  or  the  security  is  void  as  against  creditors  and  subsequent 
encumbrancers  or  purchasers  for  value  and  without  notice.  Under  The 
Conditional  Sales  Act,  section  2,  registration  must  be  made  within 
ten  days  after  the  execution  of  the  contract,  or  it  is  void  as  against 
creditors  and  subsequent  encumbrancers  or  purchasers  for  value 
and  without  notice.  In  the  meantime  the  charge  or  lien  is  valid. 
Subject  to  specific  exceptions  stated  in  the  draft  Bill,  a  security 
agreement  is  not  valid  as  against  creditors,  subsequent  encumbrancers 
or  purchasers  for  value  and  without  notice  until  it  is  registered. 
In  any  case,  if  registration  is  not  made  within  fifteen  days  the  security 
agreement  is  void  as  against  third  parties.  There  is  no  provision  for 
an  application  to  a  Judge  for  extension  of  time.  In  the  draft  Bill  as 
submitted  to  your  Commission  no  time  was  fixed  within  which  regis- 
tration should  be  made.  Your  Commission  is  strongly  of  the  opinion 
that  a  holder  of  a  security  interest  should  not  be  permitted  to  withhold 
registration  indefinitely.     The  view  of  your  Commission  is  that  such  a 
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provision  would  be  unfair  to  ordinary  creditors  who  would,  while 
extending  credit,  have  no  way  of  knowing  that  the  security  interest 
was  outstanding,  subject  to  perfection  at  the  will  of  the  security  holder. 
In  addition,  such  a  provision  could  be  used  as  an  instrument  of  fraud. 

23.  Attention  is  drawn  to  the  provisions  of  section  50  which  would 
change  the  relevant  law.  Under  the  provisions  of  this  section,  where 
a  debtor  assigns  his  interest  in  the  collateral  which  is  the  subject  of  a 
perfected  security  interest  and  the  security  holder  consents  to  the 
assignment,  the  assignee  becomes  a  debtor  and  the  security  interest 
becomes  unperfected  unless  the  secured  party  registers  a  notice  within 
fifteen  days  from  the  time  he  consents  to  the  assignment.  The  effect 
of  this  is  to  create  a  new  relationship  of  debtor  and  creditor  between 
the  assignee  of  the  collateral  and  the  security  holder. 

24.  Your  Commission  draws  attention  to  what  would  appear  to  be 
an  alteration  in  the  law  respecting  fixtures.  Section  37  provides  that  a 
security  interest  that  attached  to  goods  (other  than  building  materials) 
before  they  became  fixtures  has  priority  over  the  claim  of  any  person 
having  an  interest  in  the  real  property.  Furthermore,  a  security  interest 
that  attached  to  goods  (other  than  building  materials)  after  they  became 
fixtures  has  certain  priorities.  Exceptions  are  provided  for  in  subsection  3 
which  protect  subsequent  purchasers  or  mortgagees  for  value  and 
certain  creditors  with  liens  or  prior  encumbrances.  Subsection  4  provides 
for  removal  of  the  collateral  on  default  and  subsection  5  for  retention 
upon  payment  of  the  amount  owing.  The  provisions  of  this  section  would 
create  rights  in  addition  to  those  arising  under  The  Mechanics'  Lien 
Act.  This  section  may  be  compared  with  section  10  of  The  Conditional 
Sales  Act.  In  addition  attention  is  drawn  to  the  fact  that  in  the  repeal 
of  The  Conditional  Sales  Act  there  will  no  longer  be  provisions  similar 
to  section  2,  subsection  5,  making  exemption  for  manufactured  goods, 
etc.,  which  bear  the  name  and  address  of  the  seller  painted  or  printed 
thereon.  See  also:  Globe  Land  Company  v.  Heaslip,  60  O.L.R.  499; 
Collis  v.  Carew  Lumber  Co.  Limited,  65  O.L.R.  520;  and  Fess  Oil  Burners 
Limited  v.  Mutual  Investments  Limited,  1932  O.R.  203. 

25.  Under  the  draft  Bill  the  rights  of  a  seller  of  a  chattel  would 
extend  to  what  are  termed  "accessions".  At  common  law  where  goods 
have  been  supplied  to  be  installed  in  or  affixed  to  a  chattel,  a  lien  is 
reserved  to  a  person  supplying  the  goods  or  doing  the  work  as  long  as  he 
retains  possession  of  the  chattel.  Section  39  of  the  draft  Bill  would 
extend  this  right  to  a  lien  after  the  lienholder  has  parted  with  possession. 
Provision  is  made  for  certain  exceptions  in  favour  of  subsequent  pur- 
chasers for  value  and  without  notice  and  for  rights  in  the  seller  to  remove 
the  accession  on  default  and  the  right  on  the  part  of  a  subordinate  en- 
cumbrancer to  retain  the  chattel  upon  payment  of  the  amount  owing 
under  the  security  interest. 
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26.  Your  Commission  is  convinced  that  the  draft  Bill  is  useful 
and  constructive  legislation  and  believes  that  it  will  serve  to  modernize 
the  branch  of  commercial  law  covered  by  it.  It  is  recommended  that  the 
Bill  be  introduced  and  given  first  reading  at  the  present  Session  of  the 
Legislature  so  that  it  may  be  critically  examined  by  the  legal  profession 
and  others  interested  in  this  field  of  commercial  law.  Amendments  to 
other  legislation  may  be  considered  in  due  course  in  the  light  of  recom- 
mendations and  suggestions  that  may  be  received  in  the  meantime. 


May  28,  1965. 
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DRAFT  BILL 


An  Act  to  reform  and  make  uniform  the 

Law  regarding  Security  Interests  in 

Personal  Property  and  Fixtures 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the   Province  of  Ontario, 
enacts  as  follows: 

1.   In  this  Act,  JSr- 

(a)  "accessions"  means  goods  that  are  installed  in  or 
affixed  to  other  goods; 

(b)  "account  debtor"  means  a  person  who  is  obligated 
on  chattel  paper  or  on  an  intangible; 

(c)  "chattel  paper"  means  one  or  more  than  one  writing 
that  expresses  both  a  monetary  obligation  and  a 
security  interest; 

(d)  "collateral"  means  property  that  is  subject  to  a 
security   interest; 

(e)  "consumer  goods"  means  goods  that  are  used  or 
acquired  for  use  primarily  for  personal,  family  or 
household  purposes; 

(f)  "creditor"  includes  an  assignee  for  the  benefit  of 
creditors,  a  trustee  in  bankruptcy,  a  receiver,  and 
an  executor,  administrator  or  committee; 

(j>)  "debtor"  means  a  person  who  owes  payment  or 
other  performance  of  the  obligation  secured,  whether 
or  not  he  owns  or  has  rights  in  the  collateral,  and 
includes  an  assignor  of  book  debts  and  an  assignee 
of  the  debtor's  interest  in  the  collateral  referred  to 
in  subsection  1  of  section  50  or  such  one  or  more  of 
them  as  the  context  requires; 

(h)  "default"  means  the  failure  to  pay  or  otherwise  per- 
form the  obligation  secured  when  due  or  the  oc- 
currence of  any  event  whereupon  under  the  terms 
of  the  security  agreement  the  security  becomes 
enforceable; 
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(i)  "document  of  title"  means  any  writing  that  purports 
to  be  issued  by  or  addressed  to  a  bailee  and  purports 
to  cover  such  goods  in  the  bailee's  possession  as  are 
identified  or  fungible  portions  of  an  identified  mass, 
and  that  in  the  ordinary  course  of  business  is  treated 
as  establishing  that  the  person  in  possession  of  it  is 
entitled  to  receive,  hold  and  dispose  of  the  document 
and  the  goods  it  covers; 

(j)  "equipment"  means  goods  that  are  not  inventory  or 
consumer  goods; 

(k)  "goods"  means  all  chattels  personal,  other  than 
choses  in  action  and  money,  and  includes  emblements 
and  industrial  growing  crops,  and  oil,  gas  and  other 
minerals  to  be  extracted,  and  timber  to  be  cut,  and 
goods  are  either  consumer  goods,  equipment  or 
inventory ; 

(/)   "instrument"   means  a  bill,   note  or  cheque  within 
r.s^c.  1962.  tjie  meaning  of  the  Bills  of  Exchange  Act  (Canada), 

or  any  other  writing  that  evidences  a  right  to  the 
payment  of  money  and  is  of  a  type  that  in  the 
ordinary  course  of  business  is  transferred  by  delivery 
with  any  necessary  endorsement  or  assignment,  but 
does  not  include  a  writing  that  constitutes  part  of 
chattel  paper,  a  document  of  title  or  securities; 

(in)  "intangible"  means  a  chose  in  action,  but  does  not 
include  chattel  paper,  a  document  of  title,  an  instru- 
ment or  securities; 

(n)  "inventory"  means  goods  that  are  held  by  a  person 
for  sale  or  lease,  or  that  are  to  be  furnished  or  have 
been  furnished  under  a  contract  of  service,  or  that 
are  raw  materials,  work  in  process  or  materials  used 
or  consumed  in  a  business  or  profession; 

(o)  "judge"  means  a  judge  of  a  county  or  district  court; 

(p)  "notify"  means  to  take  such  steps  as  are  reasonably 
required  to  give  information  to  the  person  to  be 
notified  so  that, 

(i)  it  comes  to  his  attention,  or 

(ii)  it  is  directed  to  such  person  at  his  customary 
address  or  at  his  place  of  residence,  or  at  such 
other  place  as  is  designated  by  him  over  his 
signature, 

and  "notification"  has  a  corresponding  meaning; 
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{g)  "proceeds"  means  personal  property  in  any  form  or 
fixtures  derived  directly  or  indirectly  from  any 
dealing  with  collateral  or  proceeds  or  that  indem- 
nifies or  compensates  for  collateral  destroyed  or 
damaged; 

(r)  "purchase-money  security  interest"  means  a  security 
interest  that  is, 

(i)  taken  or  reserved  by  the  seller  of  the  collateral 
to  secure  payment  of  all  or  part  of  its  price,  or 

(ii)  taken  by  a  person  who  gives  value  that 
enables  the  debtor  to  acquire  rights  in  or  the 
use  of  the  collateral,  if  such  value  is  applied 
to  acquire  such  rights; 

(s)  "registrar"  means  the  registrar  of  personal  property- 
security; 

(/)  "secured  party"  means  a  person  who  has  a  security 
interest; 

(u)  "securities"  means  shares,  stock,  warrants,  bonds, 
debentures,  debenture  stock  or  the  like  issued  by  a 
corporation  or  other  person,  or  a  partnership, 
association  or  government; 

(v)  "security  agreement"  means  an  agreement  that 
creates  or  provides  for  a  security  interest; 

(w)  "security  interest"  means  an  interest  in  goods, 
other  than  building  materials  that  have  been  affixed 
to  the  realty,  fixtures,  documents  of  title,  instru- 
ments, securities,  chattel  papers  or  intangibles  that 
secures  payment  or  performance  of  an  obligation, 
and  includes  an  interest  arising  from  an  assignment 
of  book  debts; 

(x)  "value"  means  any  consideration  sufficient  to  support 
a  simple  contract. 

PART  I 

GENERAL 

2.  Except  as  otherwise  provided  in  subsection  1  of  section  3,  of^Act*1'011 
this  Act  applies  to  every  transaction  without  regard  to  its 
form  and  without  regard  to  the  person  who  has  title  to  the 
collateral  that  in  substance  creates  a  security  interest,  in- 
cluding, without  limiting  the  foregoing, 
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(n)  a  chattel  mortgage,  conditional  sale,  equipment 
trust,  floating  charge,  pledge,  trust  deed  or  trust 
receipt;  and 

(b)  an  assignment,  lease  or  consignment  intended  as 
security. 


Where  Act 
doe*  no* 
apply 


R.S.O. 1960. 
c.  290 


3. — (1)  This  Act  does  not  apply, 

(a)  to  a  lien  given  by  statute  or  rule  of  law,  except  as 
provided  in  section  33; 

(b)  to  a  transfer  of  an  interest  or  claim  in  or  under  any 
policy  of  insurance  or  contract  of  annuity;  or 

(c)  to  a  transaction  under  The  Pawnbrokers  Act. 


Rights 

Rnse6  1960        ^  The  rights  of  buyers  and  sellers  under  subsection  2  of 

c.  358.  section  20  and  sections  39,  40,  41  and  43  of  The  Sale  of  Goods 

affected  Act  are  not  affected  by  this  Act. 


Errors. 

omissions 

etc. 


4.  A  document  to  which  this  Act  applies  is  not  invalidated 
nor  shall  its  effect  be  destroyed  by  reason  only  of  a  defect, 
irregularity,  omission  or  error  therein  or  in  the  execution 
thereof  unless,  in  the  opinion  of  the  court,  the  defect,  irregu- 
larity, omission  or  error  is  shown  to  have  actually  misled 
some  person  whose  interests  are  affected  by  the  document. 


Conflict 
oT  lawB 


5. — (1)  If  the  office  where  the  assignor  of  intangibles  that 
are  accounts  receivable  or  contract  rights  keeps  the  records 
concerning  them  is  in  Ontario,  the  validity  and  perfection  of  a 
security  interest  therein  and  the  possibility  and  effect  of  proper 
registration  are  governed  by  this  Act;  otherwise  by  the  law, 
including  the  conflict  of  laws  rules,  of  the  jurisdiction  where 
such  office  is  located. 


Idem 


Idem 


(2)  Where  the  chief  place  of  business  of  a  debtor  is  in 
Ontario,  the  validity  and  perfection  of  a  security  interest  and 
the  possibility  and  effect  of  proper  registration  with  regard 
to  intangibles,  other  than  accounts  receivable  or  contract 
rights,  or  with  regard  to  goods  of  a  type  that  are  normally 
used  in  more  than  one  jurisdiction,  if  such  goods  are  classified 
as  equipment  or  classified  as  inventory  by  reason  of  their 
being  leased  by  the  debtor  to  others,  are  governed  by  this 
Act;  otherwise  by  the  law,  including  the  conflict  of  laws  rules, 
of  the  jurisdiction  where  such  chief  place  of  business  is  located. 

(3)  If  a  jurisdiction  does  not  provide,  by  registration  or 
recording  in  such  jurisdiction,  for  perfection  of  a  security 
interest  of  the  kind  referred  to  in  subsection  1  or  2,  the  security 
interest  may  be  perfected  by  registration  in  Ontario. 
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6. — (1)   Where  personal  property,  other  than  that  governed  of0,^1 
by  subsection   1  or  2  of  section  5,  was  already  subject  to  acontinued 
security  interest  when  it  was  brought  into  Ontario,  the  validity 
of  the  security  interest  in  Ontario  is  to  be  determined  by  the 
law,  including  the  conflict  of  laws  rules,   of  the  jurisdiction 
where  the  property  was  when  the  security  interest  attached. 

(2)  Where  goods  brought  into  Ontario  are  subject  to  the  nvm<SL.- 
seller's  right  of  revendication,   unless   the  seller  registers  ation 
caution  (Form  1)  within  twenty  days  after  the  day  on  which 
the  goods  were  brought  into  Ontario,  such  right  is  unenforce- 
able in  Ontario  thereafter. 

7.  A  security  interest  in  collateral  arising  under  the  lawonawsf 
of  a  jurisdiction  other  than  Ontario  in  which  the  property cont,nued 
was  then  located  may  be  perfected  in  Ontario  within  fifteen 
days  from  the  date  the  property  is  brought  into  Ontario,  in 
which  case  perfection  dates  from  the  time  of  perfection   in 
Ontario. 

8. — (1)  Upon  the  report  of  the  Attorney  General  that  Sran^e-0*1 
legislation  similar  in  effect  to  this  Act  and  containing  provisions  ment8 
of  the  nature  contained  in  subsections  2  and  3  has  been 
enacted  in  any  other  jurisdiction,  the  Lieutenant  Governor  in 
Council  may  by  order  in  council  declare  that  subsections  2 
and  3  apply  in  respect  of  such  jurisdiction  from  such  date 
as  is  set  forth  in  the  order,  and  subsections  2  and  3  are  applic- 
able only  when  such  order  is  made. 

(2)  A  security  interest  in  collateral  already  perfected  under{^te"esty 
the  law  of  the  jurisdiction  in  which  the  collateral  was  when  the  perfected 
security    interest   attached    and    before   being   brought    into  Ontario 
Ontario  continues  perfected  in  Ontario  for  four  months  and 

also  thereafter  if  within  the  four-month  period  it  is  perfected 
in  Ontario. 

(3)  Notwithstanding  subsection  1,  where  the  secured  Party  cou*t*ra! 
receives    notice    within    the    four-month    period    mentioned  brought  into 
therein  that  the  collateral  has  been  brought  into  Ontario,  his 
security  interest  in  the  collateral  ceases  to  be  perfected  in 
Ontario  unless  he  registers  the  security  agreement  covering 

the  collateral  within  fifteen  days  from  the  date  that  he  receives 
such  notice  or  upon  the  expiration  of  the  four-month  period, 
whichever  is  earlier. 

PART  II 

VALIDITY  OF  SECURITY  AGREEMENTS 
AND  RIGHTS  OF  PARTIES 

9.  Except  as  otherwise  provided  by  this  or  any  other  Act,  o/Swur'fty*88 
a  security  agreement  is  effective  according  to  its  terms  between  agreement 
the  parties  to  it  and  against  third  parties. 


3-14 


Enforce- 
ability of 
security 
interest 


Delivery  of 
copy  of 
agreement 


When 
security 
interest 
attaches 


Idem 


After- 

aoqulred 

property. 

etc. 


Exception 


10.  A  security  interest  is  not  enforceable  by  or  against 
a  third  party  unless, 

(a)  the  collateral  is  in  the  possession  of  the  secured 
party;  or 

(b)  the  debtor  has  signed  a  security  agreement  that 
contains  a  description  of  the  collateral  and,  if  the 
collateral  is  or  includes  fixtures  or  crops,  or  oil,  gas 
or  other  minerals  to  be  extracted,  or  timber  to  be 
cut,  a  description  of  the  land  concerned. 

11.  Where  a  security  interest  is  created  or  provided  for 
by  a  security  agreement,  the  secured  party  shall  deliver  a 
copy  of  the  security  agreement  to  the  debtor  within  ten  days 
after  the  execution  thereof,  and,  if  he  fails  to  do  so  after  a 
request  by  the  debtor,  a  judge  may  on  summary  application  by 
the  debtor  make  an  order  for  the  delivery  of  such  a  copy  to 
the  debtor  and  may  make  such  order  as  to  costs  as  he  deems 
just. 

12. — (1)  A  security  interest  attaches  when, 

(a)  the  parties  intend  it  to  attach; 

(b)  value  is  given;  and 

(c)  the  debtor  has  rights  in  the  collateral. 

(2)  For  the  purpose  of  subsection  1,  the  debtor  has  no 
rights  in, 

(a)  crops  until  they  become  growing  crops; 

(6)  fish  until  they  are  caught; 

(c)  oil,  gas  or  other  minerals  until  they  are  extracted;  or 

(d)  timber  until  it  is  cut. 

13. — (1)  Except  as  provided  in  subsection  2,  a  security 
agreement  may  cover  the  young  of  animals  after  conception 
and  after-acquired  property. 

(2)  No  security  interest  attaches  under  an  after-acquired 
property  clause, 

(a)  to  crops  that  become  such  more  than  one  year  after 
the  security  agreement  has  been  executed,  except 
that  a  security  interest  in  crops  that  is  given  in  con- 
junction with  a  lease,  purchase  or  mortgage  of  land 
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may,  if  so  agreed,  attacii  to  crops  to  be  grown  on  the 
land  concerned  during  the  term  of  such  lease,  pur- 
chase or  mortgage;  or 

(b)  to  consumer  goods,  other  than  accessions,  unless  the 
debtor  acquires  rights  in  them  within  ten  days 
after  the  secured  party  gives  value. 

14.  A  purchase-money  security  interest  in  consumer  goods  ^"coverage 
does  not  attach  to  any  collateral  other  than  such  consumer 

goods. 

15.  Where  a  security  agreement  creates  or  provides  for  a  wj^e 
purchase-money    security    interest   in   other   than   consumer  required 
goods  and  includes  collateral  in  addition  thereto,  it  shall  be 
accompanied  by  an  affidavit  of  the  debtor  (Form  2)  stating, 

(a)  that  the  debtor  is  fully  aware  of  the  nature  of  the 
transaction  and  that  he  knows  that  the  security 
interest  extends  to  personal  property  in  addition  to 
that  included  in  the  purchase-money  security 
interest;  and 

(b)  that  the  security  interest  was  not  created  in  fraud  of 
creditors. 

16.  A  security  agreement  may  secure  future  advances  orF"ture 
other  value  whether  or  not  the  advances  or  other  value  are 
given  pursuant  to  commitment. 

17.  Except  as  to  consumer  goods,  an  agreement  by  a  debtor  ^t^n0Qt 
not  to  assert  against  an  assignee  any  claim  or  defence  that  he*66*1* 
has  against  his  seller  or  lessor  is  enforceable  by  the  assignee  against 
who  takes  the  assignment  for  value,  in  good  faith  and  with- a6S  Kn< 
out  notice,  except  as  to  such  defences  as  may  be  asserted 
against  the  holder  in  due  course  of  a  negotiable  instrument 

under  the  Bills  of  Exchange  Act  (Canada).  ^16°' 19B2, 

18.  Where   a    seller   retains   a    purchase-money    security  ^rantiea 
interest  in  goods, 

(a)  The  Sale  of  Goods  Act  governs  the  sale  and  any  ^f^g' 1960, 
disclaimer,  limitation  or  modification  of  the  seller's 
warranties;  and 

(b)  except  as  provided  in  section  17,  the  conditions  and 
warranties  in  a  sale  agreement  shall  not  be  affected 
by  any  security  agreement. 

19.  Where  a  security  agreement  provides  that  the  secured  federate  *° 
party  may  accelerate  payment  or  performance  when  he  deems 
himself  insecure,  such  provision  shall  be  construed  to  mean 

that  he  has  power  to  do  so  only  if  he  in  good  faith  believes 
that  the  prospect  of  payment  or  performance  is  impaired. 
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Care  of 
oollateral 


Idem, 
rights  and 
duties  of 
secured 
party 


20. — (1)  A  secured  party  shall  use  reasonable  care  in  the 
custody  and  preservation  of  collateral  in  his  possession,  and, 
unless  otherwise  agreed,  in  the  case  of  an  instrument  or  chattel 
paper,  reasonable  care  includes  taking  necessary  steps  to 
preserve  rights  against  prior  parties. 

(2)  Unless  otherwise  agreed,  where  collateral  is  in  the 
secured  party's  possession, 

(a)  reasonable  expenses,  including  the  cost  of  insurance 
and  payment  of  taxes  or  other  charges  incurred  in 
the  custody  and  preservation  of  the  collateral,  are 
chargeable  to  the  debtor  and  are  secured  by  the 
collateral; 

(b)  the  risk  of  loss  or  damage,  except  where  caused  by 
the  negligence  of  the  secured  party,  is  on  the  debtor 
to  the  extent  of  any  deficiency  in  any  insurance 
coverage; 

(c)  the  secured  party  may  hold  as  additional  security 
any  increase  or  profits,  except  money,  received  from 
the  collateral,  and  money  so  received,  unless  remitted 
to  the  debtor,  shall  be  applied  forthwith  upon  its 
receipt  in  reduction  of  the  secured  obligation; 

(d)  the  secured  party  shall  keep  the  collateral  identifiable, 
but  fungible  collateral  may  be  commingled;  and 

(e)  the  secured  party  may  create  a  security  interest  in 
the  collateral  upon  terms  that  do  not  impair  the 
debtor's  right  to  redeem  it. 


Liability 
for  loss 


(3)  A  secured  party  is  liable  for  any  loss  or  damage  caused 
by  his  failure  to  meet  any  obligations  imposed  by  subsection 
1  or  2,  but  does  not  lose  his  security  interest. 


Use  of 
collateral 


(4)  A  secured  party  may  use  the  collateral, 

(a)  in   the  manner  and  to  the  extent  provided  in  the 
security  agreement; 

(6)  for  the  purpose  of  preserving  the  collateral  or  its 
value;  or 

(c)  pursuant  to  an  order  of, 

(i)  the  court   before  which  a   question   relating 
thereto  is  being  heard;  or 

(ii)  a  judge  upon  application  by  originating  notice 
to  all  persons  concerned. 
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(5)  A  secured  party,  Idem 

(a)  is  liable  for  any  loss  or  damage  caused  by  his  use  of 
the  collateral  otherwise  than  as  authorized  by  sub- 
section 4;  and 

(b)  is  subject  to  being  ordered  or  restrained  as  provided 
in  subsection  1  of  section  63. 

21. — (1)  A  debtor  or  a  person  having  an  interest  in  the  statements 
collateral  or  an  execution  creditor  may,  by  a  notice  in  writing, 
require  the  secured  party  to  furnish  him  with  a  statement  in 
writing, 

(a)  of  the  amount  of  the  indebtedness  and  of  the  terms 
of  payment  thereof  as  of  the  date  specified  in  the 
notice; 

(b)  approving  or  correcting  as  of  the  date  specified  in 
the  notice  a  statement  of  the  collateral  attached  to  the 
notice;  and 

(c)  approving  or  correcting  as  of  the  date  specified  in 
the  notice  a  statement  of  the  amount  of  the  indebted- 
ness and  of  the  terms  of  payment  thereof, 

or  any  one  or  two  of  them. 

(2)  In  the  case  of  clause  b  of  subsection  1,  if  the  secured  Ide,n 
party  claims  a  security  interest  in  all  of  a  particular  type  of 
collateral  owned  by  the  debtor,  he  may  so  indicate  in  lieu  of 
approving  or  correcting  the  itemized  list  of  such  collateral 
contained  in  the  statement  of  the  collateral  and  attached  to 
the  notice. 

(3)  The  secured  party  shall  answer  a  notice  given  under  2oim£ifante 
subsection  1  within  fifteen  days  after  he  receives  it,  and,  if JTbrt01'0* 
without  reasonable  excuse  he  fails  so  to  do  or  his  answer  is  for  failure 
incomplete  or  incorrect,  he  is  liable  for  any  loss  or  damage 

caused  thereby  to  the  debtor  or  any  other  person. 

(4)  Where  the  person  receiving  a  notice  under  subsection  1  fnu  interest 
no  longer  has  an  interest  in  the  obligation  or  collateral,  he 

shall,  within  fifteen  days  after  he  receives  the  notice,  disclose 
the  name  and  address  of  the  latest  successor  in  interest  known 
to  him,  and,  if  without  reasonable  excuse  he  fails  so  to  do  or 
his  answer  is  incomplete  or  incorrect,  he  is  liable  for  any  loss 
or  damage  caused  thereby  to  the  debtor  or  any  other  person. 

(5)  A  successor  in  interest  shall  be  deemed  to  be  the  secured  Idem 
party  for  the  purposes  of  this  section  when   he  receives  a 
notice  under  subsection  1. 
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PART  III 


PERFECTION  OF   INTEREST 


pe 


^erfecreden        22.  ^  security  interest  is  perfected  when, 

(a)  it  has  attached;  and 

(b)  all  steps  required  for  perfection  under  any  provision 
of  this  Act  have  been  completed, 

regardless  of  the  order  of  occurrence. 

unperTected        23. — (1)  Except  as  provided  in  subsection  3,  an   unper- 
Interaat  fected  security  interest  is  subordinate  to, 

subordinate 

(a)  the  interest  of  a  person, 

(i)  who  is  entitled  to  a  priority  under  this  or  any 
other  Act,  or 

(ii)  who,  without  knowledge  of  the  security 
interest  and  before  it  is  perfected,  assumes 
control  of  the  collateral  through  legal  process, 
or 

(iii)  who  represents  the  creditors  of  the  debtor  as 
assignee  for  the  benefit  of  creditors,  trustee  in 
bankruptcy  or  receiver;  and 

(b)  the  interest  of  a  transferee  who  is  not  a  secured  party 
to  the  extent  that  he  gives  value  without  knowledge 
of  the  security  interest  and  before  it  is  perfected, 

(i)  of  chattel  paper,  documents  of  title,  securities, 
instruments  or  goods  in  bulk  or  otherwise, 
not  in  the  ordinary  course  of  the  business  of 
the  transferor  and  where  the  transferee  re- 
ceives delivery  of  the  collateral,  or 

(ii)  of  intangibles. 

Idem  (2)  The  rights  of  a  person  under  subclause  iii  of  clause  a 

of  subsection  1  in  respect  of  the  collateral  are  referable  to  the 
date  from  which  his  status  has  effect  and  arise  without  regard 
to  the  personal  knowledge  of  the  representative  if  any  repre- 
sented creditor  was,  on  the  relevant  date,  without  knowledge 
of  the  unperfected  security  interest. 
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(3)  A  purchase-money  security  interest  that  is  registered  ^J^ey1*' 
before  or  within  ten  days  after  the  debtor's  possession  of  the ?*£""*? 
collateral  commences  has  priority  over, 

(a)  interests  set  out  in  subclause  ii  or  iii  of  clause  a  of 
subsection  1 ;  and 

(b)  transfers  in  bulk  or  otherwise  not  in  the  ordinary 
course  of  business  occurring  between  the  security 
interest's  attaching  and  its  being  registered. 

24. — (1)   If  a  security  interest   is  originally  perfected   in  of0perfect&n 
any  way  permitted  under  this  Act  and  is  again  perfected  in 
some  way  under  this  Act  without  an  intermediate  period  when 
it  was  unperfected,  the  security  interest  shall  be  deemed  to  be 
perfected  continuously  for  the  purposes  of  this  Act. 

(2)  An  assignee  of  a  security  interest  succeeds  in  so  far  asA*sienee8 
its  perfection  is  concerned  to  the  position  of  the  assignor  at 
the  time  of  the  assignment. 

25.  Except  as  provided   in  section   27,  possession  of  the  ^^^elon  by 
collateral  by  the  secured  party,  or  on  his  behalf  by  a  person 
other  than  the  debtor  or  the  debtor's  agent,  perfects  a  security 
interest  in, 

(a)  chattel  paper; 

(b)  goods; 

(c)  instruments; 

(d)  securities; 

(c)  letters  of  credit  and  advices  of  credit,  or 

(J)  negotiable  documents  of  title, 

but,  subject  to  section  24,  only  during  its  actual  holding  as 
collateral. 

26.— (1)  Subject    to   section    22,    registration    perfects   ajjgjjgggj**' 
security  interest  in, 

(a)  chattel  paper; 

(b)  goods; 

(c)  intangibles;  or 

(d)  documents  of  title. 
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Idem  (2)   A  security  interest  is  not  perfected  until  it  is  registered, 

except  in  the  case  of  a  security  interest, 

(a)  in  collateral  in  possession  of  the  secured  party  under 
section  25;  or 

(b)  temporarily  perfected  in  instruments  or  negotiable 
documents  of  title  under  section  27. 

per?ecUony  27. — (1)  A  security  interest  in  instruments  or  negotiable 
documents  of  title  is  a  perfected  security  interest  for  the 
first  ten  days  after  it  attaches  to  the  extent  that  it  arises  for 
new  value  given  under  a  registered  security  agreement. 

Idem  (2)  A  perfected  security  interest  in, 

(a)  an  instrument  that  a  secured  party  delivers  to  the 
debtor  for  the  purpose  of, 

(i)  ultimate  sale  or  exchange, 

(ii)  presentation,  collection  or  renewal,  or 

(iii)  registration  of  transfer;  or 

(b)  a  negotiable  document  of  title  or  goods  held  by  a 
bailee  that  are  not  covered  by  a  negotiable  document 
of  title,  which  document  of  title  or  goods  the  secured 
party  makes  available  to  the  debtor  for  the  purpose 
of, 

(i)   ultimate  sale  or  exchange, 

(ii)  loading,  unloading,  storing,  shipping  or  trans- 
shipping, or 

(iii)  manufacturing,  processing,  packaging  or 
otherwise  dealing  with  goods  in  a  manner 
preliminary  to  their  sale  or  exchange, 

remains  perfected  for  the  first  ten  days  after  the  collateral 
comes  under  the  control  of  the  debtor. 

Idera  (3)   Beyond  the  period  of  ten  days  referred  to  in  subsection  1 

or  2,  a  security  interest  under  this  section  becomes  subject  to 
the  provisions  of  this  Act  for  perfecting  a  security  interest. 

Perfecting  28. — (1)  Subject  to  this  Act,  a  security  interest  in  collateral 

proceeds        that  is  dealt  with  so  as  to  give  rise  to  proceeds, 
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(a)  continues  as  to  the  collateral,  unless  the  secured 
party  expressly  or  impliedly  authorized  such  dealing; 
and 

(b)  extends  to  the  proceeds. 

(2)  Where  a  security  interest  in  collateral  was  a  perfected  Idem 
security  interest  at  the  time  of  the  dealing, 

(a)  the  security  interest  under  clause  a  of  subsection  1 
is  perfected  in  so  far  as  sections  24,  25  and  26  are 
satisfied;  and 

(b)  the  security  interest  under  clause  b  of  subsection  1 
becomes  unperfected  ten  days  thereafter  unless 
expressly  covered  by  a  security  agreement  relating 
to  the  original  collateral  that  was  at  the  time  of  deal- 
ing perfected  by  registration,  but  there  is  no  per- 
fected security  interest  in  proceeds  that  are  not 
identifiable  or  traceable. 

29. — (1)  A  security  interest  in  goods  in  the  possession  of  a£ft^J£o§« 
bailee  who  has  issued  a  negotiable  document  of  title  covering  ££',£>  ^y 
them  is  perfected  by  perfecting  a  security  interest  in  the  docu- 
ment, and  any  security  interest  in  them  otherwise  perfected 
while  they  are  so  covered  is  subject  thereto. 

(2)  A  security  interest  in  goods  in  the  possession  of  a  bailee, Idom 
other  than  a  bailee  mentioned  in  subsection  1,  is  perfected  by, 

(a)  issuance  of  a  document  of  title  in  the  name  of  the 
secured  party; 

(6)  a  holding  pursuant  to  section  25;  or 

(c)  registration  as  to  the  goods. 

30. — (1)  A  security  interest  in  goods  that  are  sold   or0?**1"  . 

i  j  i     i  .  ,i  returned  or 

exchanged  and  that  are  returned  to  or  repossessed  by,  repossessed 

(a)  the  person  who  sold  or  exchanged  them;  or 

(b)  a  transferee  of  an  account  or  chattel  paper  resulting 
from  the  sale  of  them, 

exists  to  the  extent  that  the  secured  indebtedness  remains 
unpaid. 
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Idem 


(2)  Where  the  security  interest  was  perfected  by  a  regis- 
tration that  is  still  effective  at  the  time  of  the  sale  or  exchange, 
it  is  a  perfected  interest,  but  otherwise  requires  for  its  per- 
fection a  registration  or  a  taking  of  possession  by  the  secured 
party. 


Transferee*  (3)  ^  transferee  of  an  intangible  resulting  from  a  sale  has, 
as  against  the  transferor,  a  security  interest  that  is  subordinate 
to  the  securitv  interest  under  subsection  1. 


Idem 


Idem 


(4)  Except  as  otherwise  provided  in  section  31,  a  transferee 
of  chattel  paper  resulting  from  a  sale  has,  as  against  the 
transferor,  a  security  interest  that  is  subordinate  to  the 
security  interest  under  subsection  1. 

(5)  A  transferee  of  an  intangible  or  chattel  paper  resulting 
from  a  sale  is,  with  respect  to  persons  asserting  interests  in 
the  goods  under  provisions  other  than  subsections  1  to  4, 
subject  to  the  provisions  of  this  Act  for  perfecting  a  security 
interest. 


Effect  of 
perfection 
on  pur- 
chasers of 
goods  in 
ordinary 
course  of 
business 

Idem, 
purchaser? 
of  chattel 
paper 


31. — (1)  A  purchaser  of  goods  from  a  seller  who  sells  the 
goods  in  the  ordinary  course  of  business  takes  them  free  from 
any  security  interest  therein  given  by  his  seller  even  though 
it  is  perfected  and  the  purchaser  actually  knows  of  it. 

(2)  A  purchaser  of  chattel  paper  who  takes  possession  of  it 
in  the  ordinary  course  of  business  has,  to  the  extent  that  he 
gives  new  value,  priority  over  any  other  security  interest  in  it, 


(a)  that  was  perfected  under  section  26  if  he  did  not 
actually  know  at  the  time  he  took  possession  that 
the  chattel  paper  was  subject  to  a  security  interest; 
or 

(b)  that  has  attached  to  proceeds  of  inventory  under 
section  28,  whatever  the  extent  of  his  knowledge. 

purchasers  @)  A  purchaser  of  a  non-negotiable  instrument  who  takes 

ofn1?"ui        possession  of  it  in   the  ordinarv  course  of  his  business  has 

negotiable        r    .  • 

instruments  priority  to  the  extent  that  he  gives  new  value  over  a  security 
interest  in  it  that  was  perfected  under  section  27  if  he  did 
not  actually  know  at  the  time  he  took  possession  that  the 
instrument  was  subject  to  a  security  interest. 


Bona  fidt 
purchasers 
of  negotiable 
instruments, 
•to. 

R.8.C.  1962. 
o.  16 


32.— (1)  The  rights  of, 

(a)  a  holder  in  due  course  of  a  bill,  note  or  cheque 
within  the  meaning  of  the  Bills  of  Exchange  Act 
(Canada); 
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(b)  a  holder  of  a  negotiable  document  of  title  who  takes 
it  in  good  faith  for  value;  or 

(c)  a  bona  fide  purchaser  of  securities, 

are  to  be  determined  without  regard  to  this  Act  and  are 
superior  to  any  security  interest  whether  perfected  or  not. 

(2)   Registration  under  this  Act  is  not  such  notice  as  to Idem 
affect  the  rights  of  persons  mentioned  in  subsection  1. 

33.  Where  a  person  in  the  ordinary  course  of  business  ©fiton/for 
furnishes  materials  or  services  with  respect  to  goods  in  his ^Ifd^'rvlces 
possession  that  are  subject  to  a  security  interest,  any  Y.en 

that  he  has  in  respect  of  such  materials  or  services  has  priority 
over  a  perfected  security  interest,  unless  the  lien  is  given  by 
an  Act  that  provides  that  the  lien  does  not  have  such  priority. 

34.  The  rights  of  a  debtor  in  collateral  may  be  transferred  oughts0" 
voluntarily  or  involuntarily  notwithstanding  a  provision  in°fdebtor« 
the  security  agreement  prohibiting  transfer  or  declaring  a 
transfer  to  be  a  default,  but  no  transfer  prejudices  the  rights 

of  the  secured  party  under  the  security  agreement  or  other- 
wise. 

35. — (1)  A  perfected  security  interest  in  crops  or  their  prio^uiea. 
proceeds  given  for  a  consideration  to  enable  the  debtor  tocropB 
produce  the  crops  during  the  production  season  and  given  not 
more  than  three  months  before  the  crops  become  growing 
crops  by  planting  or  otherwise  has  priority  over  an  earlier 
perfected  security  interest  to  the  extent  that  such  earlier 
interest  secures  obligations  due  more  than  six  months  before 
the  crops  become  growing  crops  by  planting  or  otherwise,  even 
though  the  person  giving  the  consideration  knew  of  the  earlier 
security  interest. 

(2)  A  purchase-money  security  interest  in  inventory  or  its  J*Jg^iae- 

proceeds  has  priority  over  any  other  security  interest  in  themoneV 

same  collateral,  interests. 

inventory 

(a)  if  the  purchase-money  security  interest  was  per- 
fected at  the  time  the  debtor  received  possession  of 
the  collateral;  and 

(6)  if  any  secured  party,  whose  security  interest  was 
actually  known  to  the  holder  of  the  purchase-money 
security  interest  or  who,  prior  to  the  registration  by 
the  holder  of  the  purchase-money  security  interest, 
had  registered  a  security  agreement  covering  the 
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Idem, 
purchase- 
money 
security 
interests, 
other  than 
inventory 


same  items  or  type  of  inventory,  had  received 
notification  of  the  purchase-money  security  interest 
before  the  debtor  received  possession  of  the  collateral 
covered  by  the  purchase-money  security  interest;  and 

(c)  if  such  notification  states  that  the  person  giving  the 
notice  had  or  expected  to  acquire  a  purchase-money 
security  interest  in  inventor}'  of  the  debtor,  describ- 
ing such  inventory  by  item  or  type. 

(3)  A  purchase-money  security  interest  in  collateral  or  its 
proceeds,  other  than  inventory,  has  priority  over  any  other 
security  interest  in  the  same  collateral  if  the  purchase-money 
security  interest  was  perfected  at  the  time  the  debtor  obtained 
possession  of  the  collateral  or  within  ten  days  thereafter. 


Priorities. 

Keneral 

rule 


36. — (1)  If  no  other  provision  of  this  Act  is  applicable, 
priority  between  security  interests  in  the  same  collateral  shall 
be  determined, 


Idem 


Priority 
of  security 
Interests, 
fixtures 


(a)  by  the  order  of  registration,  if  the  security  interests 
have  been  perfected  by  registration; 

(b)  by  the  order  of  perfection,  unless  all  security  interests 
have  been  perfected  by  registration;  or 

(c)  by  the  order  of  attachment  under  subsection   1  of 
section  12,  if  no  security  interest  has  been  perfected. 

(2)  For  the  purposes  of  subsection  1,  a  continuously  per- 
fected security  interest  shall  be  treated  at  all  times  as  if 
perfected  by  registration,  if  it  was  originally  so  perfected,  and 
it  shall  be  treated  at  all  times  as  if  perfected  otherwise  than 
by  registration  if  it  was  originally  perfected  otherwise  than 
by  registration. 

37. — (1)  Subject  to  subsection  3  of  this  section  and  not- 
withstanding subsection  3  of  section  35,  a  security  interest  that 
attached  to  goods  before  they  became  fixtures  has  priority 
as  to  the  goods  over  the  claim  of  any  person  who  has  an 
interest  in  the  real  property. 


Idem 


(2)  Subject  to  subsection  3,  a  security  interest  that  attached 
to  goods  after  they  became  fixtures  has  priority  over  the  claim 
of  any  person  who  subsequently  acquired  an  interest  in  the 
real  property,  but  not  over  any  person  who  had  a  registered 
interest  in  the  real  property  at  the  time  the  security  interest 
attached  to  the  goods  and  who  has  not  consented  in  writing 
to  the  security  interest  or  disclaimed  an  interest  in  the  goods 
as  fixtures. 
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(3)  The  security  interests  referred  to  in  subsections  1  and  2  Exceptions 
are  subordinate  to  the  interest  of, 

(a)  a  subsequent  purchaser  or  mortgagee  for  value  of 
an  interest  in  the  real  property; 

(b)  a  creditor  with  a  lien  on  the  real  property  sub- 
sequently obtained  by  judicial  proceedings;  or 

(c)  a  creditor  with  a  prior  encumbrance  of  record  on  the 
real  property  in  respect  of  subsequent  advances, 

if  the  subsequent  purchase  or  mortgage  was  made  or  the  lien 
was  obtained  or  the  subsequent  advance  under  the  prior  en- 
cumbrance was  made  or  contracted  for,  as  the  case  may  be, 
without  actual   knowledge  of  the  security  interest. 

(4)  If  a  secured  party,  by  virtue  of  subsection  1  or  2  and  ^{j^ai of 
subsection  3,  has  priority  over  the  claim  of  a  person  having 

an  interest  in  the  real  property,  he  may  on  default,  subject 
to  the  provisions  of  this  Act  respecting  default,  remove  his 
collateral  from  the  real  property  if,  unless  otherwise  agreed, 
he  reimburses  any  encumbrancer  or  owner  of  the  real  property 
who  is  not  the  debtor  for  the  cost  of  repairing  any  physical 
injury  excluding  diminution  in  the  value  of  the  real  property 
caused  by  the  absence  of  the  goods  removed  or  by  the  necessity 
for  replacement,  but  a  person  so  entitled  to  reimbursement 
may  refuse  permission  to  remove  until  the  secured  party  has 
given  adequate  security  for  any  reimbursment  arising  under 
this  subsection. 

(5)  A  person  having  an  interest  in  real  property  that  is^^eVa"  °f 
subordinate  to  a  security  interest  by  virtue  of  subsection  1  or 

2  and  subsection  3  may,  before  the  collateral  has  been 
removed  from  the  real  property  by  the  secured  party  in 
accordance  with  subsection  4,  retain  the  collateral  upon  pay- 
ment to  the  secured  party  of  the  amount  owing  under  the 
security  interest  having  priority  over  his  claim. 

38.  A  secured  party  may,  in  the  security  agreement  or fubject'to 
otherwise,  subordinate  his  security  interest  to  any  other  ordination 
security  interest. 

39.— (1)  Subject  to  subsection  2  and   to  section  40  and Acce88lon" 
notwithstanding  subsection  3  of  section  35, 

(a)  a  security  interest  in  an  accession  given  by  the  seller 
that  was  perfected  before  the  goods  became  an 
accession  has  priority  as  to  the  accession  over  the 
claim  of  any  person  in  respect  of  the  whole: 


3-26 


(b)  a  security  interest  in  goods  that  was  perfected  aftei 
the  goods  became  an  accession  has  priority  over  the 
claim  of  any  person  who  subsequently  acquired  an 
interest  in  the  whole,  but  not  against  a  person  who 
had  an  interest  in  the  whole  at  the  date  of  per- 
fection of  the  security  interest  in  the  accession,  and 
who  has  not  consented  in  writing  to  the  security  in- 
terest in  the  accession  or  disclaimed  an  interest  in 
the  accession  as  part  of  the  whole. 

Exceptions         ^)  A  security  interest  referred  to  in  subsection  1  is  subor- 
dinate to  the  interest  of, 

(a)  a  subsequent  purchaser  for  value  of  an  interest  in  the 
whole;  or 

(b)  a  creditor  with  a  lien  on  the  whole;  or 

(c)  a  creditor  with  a  prior  perfected  security  interest  in 
the  whole  to  the  extent  that  he  makes  subsequent 
advances, 

if  the  subsequent  purchase  was  made,  the  lien  was  obtained 
or  the  subsequent  advance  under  the  prior  perfected  security 
interest  was  made  or  contracted  for  without  notice  of  the 
security  interest. 

Removal  or  (3)  if  a  secured  party,  by  virtue  of  subsections  1  and  2, 
has  an  interest  in  an  accession  that  has  priority  over  the  claim 
of  any  person  having  an  interest  in  the  whole,  he  may,  on 
default,  subject  to  the  provisions  of  this  Act  respecting  default, 
remove  his  collateral  from  the  whole  if,  unless  otherwise 
agreed,  he  reimburses  any  encumbrancer  or  owner  of  the  whole 
who  is  not  the  debtor  for  the  cost  of  repairing  any  physical 
injury  excluding  diminution  in  value  of  the  whole  caused  by 
the  absence  of  the  goods  removed  or  by  the  necessity  for 
replacement,  but  a  person  so  entitled  to  reimbursement  may 
refuse  permission  to  remove  until  the  secured  party  has  given 
adequate  security  for  any  reimbursement  arising  under  this 
subsection. 

Retention  (4)  a   person    having  a   security   interest   in   an   accession 

collateral  that  is  subordinate  to  a  security  interest  by  virtue  of  sub- 
sections 1  and  2  may,  before  the  collateral  has  been  removed 
by  the  second  party  in  accordance  with  subsection  3,  retain 
the  collateral  upon  payment  to  the  second  party  of  the  amount 
owing  under  the  security  interest  having  priority  over  his 
claim. 
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40.  A  perfected  security  interest  in  goods  that  sub-  g0°0™™ingled 
sequently  become  part  of  a  product  or  mass  continues  in  the 
product  or  mass  if  the  goods  are  so  manufactured,  processed, 
assembled  or  commingled  that  their  identity  is  lost  in  the 
product  or  mass,  and,  if  more  than  one  security  interest 
attaches  to  the  product  or  mass,  the  security  interests  rank 
equally  according  to  the  ratio  that  the  cost  of  the  goods  to 
which  each  interest  originally  attached  bears  to  the  cost  of  the 
total  product  or  mass. 

41. — (1)  Unless  an  account  debtor  has  made  an  enforce-  deStoS* 
able  agreement  not  to  assert  defences  or  claims  arising  out  of  a 
sale  as  provided  by  section  17,  the  rights  of  an  assignee  are 
subject  to, 

(a)  all  the  terms  of  the  contract  between  the  account 
debtor  and  the  assignor  and  any  defence  or  claim 
arising  therefrom;  and 

(b)  any  other  defence  or  claim  of  the  account  debtor 
against  the  assignor  that  accrued  before  the  account 
debtor  received  notice  of  the  assignment. 

(2)  The  account  debtor  may  pay  the  assignor  until  theIdem 
account  debtor  receives  notice,  reasonably  identifiable  with 
the  relevant  rights,  that  the  account  has  been  assigned,  and, 
if  requested  by  the  account  debtor,  the  assignee  shall  furnish 
proof  within  a  reasonable  time  that  the  assignment  has  been 
made,  and,  if  he  does  not  do  so,  the  account  debtor  may  pay 
the  assignor. 


PART  IV 

REGISTRATION 

42. — (1)  There  shall  be  a  registrar  of  personal  property  J^p^Jftment 
security. 

(2)  It  shall  be  the  function  of  the  registrar,  under  the  direc-  function 
tion  of  the  Inspector  of  Legal  Offices,  to  supervise  the  operation 

of  the  registration  system  established  for  the  purposes  of  this 
Act. 

(3)  The  registrar  shall  have  a  seal  of  office  in  such  form  as  ^J^f 
the  Lieutenant  Governor  in  Council  approves. 

43. — (1)  The  central  office  of  the  registration  system  shall  Centra] 
be  located  at  or  near  the  City  of  Toronto. 
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Branch 
offloes 


(2)  A  branch  office  shall  be  located  at  or  near  each  county 
and  district  town  and  at  such  other  places  as  are  determined 
from  time  to  time  by  the  Inspector  of  Legal  Offices. 


Signing 
officers 


44.  The  registrar  may  designate  one  or  more  persons  on 
the  staff  of  the  central  office  or  a  branch  office  as  signing  officers 
to  complete  the  registration  of  documents  and  to  authenticate 
certificates  under  this  Act. 


Registrar'6 
certificate 


45.  Upon  the  request  of  any  person  and  upon  payment  of 
the  prescribed  fee, 


(a)  the  registrar  shall  issue  a  certificate  stating  whether 
there  is  registered  at  the  time  mentioned  in  the 
certificate  a  security  agreement  or  other  document 
in  which  the  person  named  in  the  certificate  is 
shown  as  a  debtor  and,  if  there  is,  the  registration 
number  of  it,  and  any  other  information  recorded  in 
the  office  of  the  registrar; 

(b)  any  registered  security  agreement  or  other  document 
shall  be  provided  for  inspection  at  the  branch  office 
where  it  was  registered;  and 

(c)  a  certified  copy  of  any  security  agreement  or  other 
document  shall  be  furnished. 


Assurance 
fund 


46. — (1)  An  assurance  fund,  to  be  known  as  The  Personal 
Property  Security  Assurance  Fund,  shall  be  formed  to  com- 
pensate persons  who  suffer  loss  or  damage  by  reason  of  the 
issue  of  an  incorrect  certificate  under  this  Act. 


Constitution 
of  fund 


(2)  In  order  to  constitute  such  a  fund,  every  applicant 
shall  pay  such  fees  for  registration  and  the  issue  of  a  certificate 
as  may  be  prescribed  by  the  Lieutenant  Governor  in  Council. 


Money  to 
be  paid 
into  court 


(3)  The  moneys  payable  under  this  section  shall  be  paid 
by  the  registrar  into  the  Supreme  Court  with  the  privity  of 
the  accountant  of  the  court  and  shall  be  placed  to  the  credit 
of  an  account  entitled  "Assurance  Fund  under  The  Personal 
Properly  Security  Act,  1965"  and,  subject  to  subsection  4, 
shall  be  invested  from  time  to  time  under  the  direction  of  the 
Finance  Committee  of  the  Supreme  Court,  and  such  of  the 
interest  and  income  derived  therefrom  shall  be  credited  to 
the  same  account  as  the  Finance  Committee  of  the  Supreme 
Court  from  time  to  time  determines. 


outTfTund         W  The  moneys  in  court  at  the  credit  of  the  assurance 
fund  shall  on  his  demand  be  paid  to  the  Treasurer  of  Ontario^ 


3-29 


(5)  If  a  person  suffers  loss  or  damage  by  reason  of  the  issue  ^^r^ °* 
of  an  incorrect  certificate  under  this  Act  and  is  unable  tocomPensate 

•  •  i       •  •   i    j         l  •        persons 

recover  just  compensation,  he  is  entitled  to  nave  compensation  suffering 
paid  out  of  the  assurance  fund  so  far  as  the  assurance  fund  is 
sufficient  for  that  purpose,  having  regard  to  any  other  charges 
thereon,  if  he  makes  a  claim  therefor  to  the  Inspector  of  Legal 
Offices  within  six  years  from  the  time  of  his  having  suffered 
the  loss  or  damage  or,  in  the  case  of  a  person  under  the  dis- 
ability of  infancy,  mental  incompetency  or  unsoundness  of 
mind,  within  six  years  from  the  date  at  which  the  disability 
ceased. 

(6)  The  liability  of  the  assurance  fund  for  compensation  "e°nsation 
and  the  amount  of  compensation  shall,  subject  to  appeal  tod°t^mjned 
a  judge  of  the  High  Court  and  from  him  to  the  Court  of 
Appeal,  be  determined  by  the  Inspector  of  Legal  Offices. 

(7)  The   Inspector  of   Legal  Offices  shall   certify   to   the  Payment 
Treasurer  of  Ontario  any  amount  found  to  be  payable  under 

this  section,  and,  upon  receipt  of  the  certificate,  the  Treasurer 
shall  pay  the  amount  to  the  person  entitled  thereto. 

(8)  The  costs  of  the  proceedings  under  this  section  shall  Costs 
be  in  the  discretion  of  the  Inspector  of  Legal  Offices  or  the 
court,  as  the  case  may  be. 

47.  Documents  to  be  registered  under  this  Act  shall  be^cumenta 
tendered   for  registration  at  any  branch   office  established  J°g^6etered 
under  subsection  2  of  section  43,  but  registration  is  effective  effective 
only  from  the  time  of  the  recording  thereof  in  the  central  registration 
office  and  the  assignment  thereto  of  an  appropriate  registra- 
tion number. 

48. — (1)  In  order  to  register  under  this  Act  for  the  purpose  ™b£  is 
of  perfecting  a  security  interest,  the  security  agreement  or  a  registered 
copy  thereof  signed  by  the  debtor  shall,  subject  to  subsection  2, 
be  registered,  and  it  shall  contain  and  legibly  set  forth  at  least, 

(a)  the  full  name  and  address  of  the  debtor; 

(b)  the  full  name  and  address  of  the  secured  party; 

(c)  the  date  of  execution  of  the  security  agreement; 

(d)  a  description  of  the  collateral  sufficient  to  identify  it; 

(e)  the  terms  and  conditions  of  the  security  agreement; 
and 

(J)  where  appropriate,  the  affidavit  provided  for  in  sec- 
tion 16. 
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Exceptions 


(2)  Where  the  collateral  was  subject  to  a  security  interest 
in  another  jurisdiction  at  the  time  the  collateral  was  brought 
into  Ontario  or  where  it  is  desired  to  perfect  a  security  interest 
in  the  proceeds  of  collateral  included  in  an  already  perfected 
security  interest,  the  secured  party  may  register  a  copy  of  the 
security  agreement  signed  by  the  debtor  or  a  caution  (Form  1). 


institutes         (3)   Registration   of    a    copy   signed    by    the   debtor  or  a 
registration    cautjon    under    this    section    constitutes    registration    of    the 
security  agreement  for  the  purposes  of  this  Act. 

Time  (4)   Where  the  collateral  is  other  than  instruments,  securi- 

hmit   on  v    /  •    1  1     j 

registration  tjeS)  letters  of  credit,  advices  of  credit  or  negotiable  documents 
of  title,  the  security  agreement  shall  not  be  registered  after 
fifteen  days  from  the  date  of  its  execution. 

Assignments  49 — ^  An  assignment,  or  a  copy  thereof  signed  by  the 
secured  party  of  record,  of  a  security  agreement  may  also  be 
registered  if  the  security  agreement  has  been  registered 
under  this  Act  previous  to  the  registration  of  the  assignment 
if  the  assignment  contains  and  legibly  sets  forth  at  least, 


(a)  the  full  name  and  address  of  the  debtor; 

(6)  the  full  name  and  address  of  the  secured  party  of 
record ;  and 

(c)  the  registration  number  given  at  the  time  of  the 
registration  of  the  security  agreement  or,  if  the  assign- 
ment is  presented  for  registration  at  the  same  time  as 
the  security  agreement,  the  registration  number  of 
the  security  agreement  that  is  then  endorsed  thereon. 

(2)  Upon  the  registration  of  an  assignment  or  a  copy  thereof 
under  subsection  1,  the  assignee  becomes  the  secured  party  of 
record. 


5fSu5S3S  50.— (1)  Where  a  security  interest  has  been  perfected  by 
registration  and  the  debtor  with  the  consent  of  the  secured 
party  assigns  his  interest  in  the  collateral,  the  assignee  becomes 
a  debtor  and  the  security  interest  becomes  unperfected  unless 
the  secured  party  registers  a  notice  (Form  3)  within  fifteen 
days  of  the  time  he  consents  to  the  assignment. 


Idem 


Where 

security 

Interest 

becomes 

unperfected 


(2)  Where  a  security  interest  has  been  perfected  by  regis- 
tration and  the  secured  party  learns  that  the  debtor  has 
assigned  his  interest  in  the  collateral,  the  security  interest 
becomes  unperfected  fifteen  days  after  the  secured  party  learns 
of  the  assignment  unless  he  registers  a  notice  (Form  3)  within 
such  fifteen  days. 
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(3)  A  security  interest  that  becomes  unperfected  under  sub-  feg^tration 
section   1  or  2  may  thereafter  be  perfected  by  registering  a 
notice  (Form  3)  or  as  otherwise  provided  by  this  Act. 

51.  An  amendment,  or  a  copy  thereof,  of  a  security  agree-  £™n°t8d" 
ment  registered  under  this  Act  that  refers  to  the  registration 
number  of  the  security  agreement  that  it  amends  and  that 

is  signed  by  the  secured  party  of  record  and  by  the  debtor 
may  be  registered  at  any  time  during  the  period  that  the 
registration  of  the  security  agreement  is  effective. 

52.  A  separate  agreement  signed  by  the  secured  party  of^ordina_ 
record    that    provides    for   the   subordination   of   a   security 
interest  created   or  provided   for  by  a  security  agreement 
registered  under  this  Act  and  that  refers  to  the  registration 
number  of  the  security  agreement  may  be  registered  at  any 

time  during  the  period  that  the  registration  of  the  security 
agreement  is  effective. 

53.  A  renewal  statement  (Form  4)  that  is  signed  by  theSltements 
secured  party  of  record  may  be  registered  at  any  time. 

54. — (1)  Where    the    collateral    covered    by    a    security  regf8ctrat1on 
agreement  is  other  than  instruments,   securities,  letters  of 
credit,  advices  of  credit  or  negotiable  documents  of  title, 
registration  under  this  Act, 

(a)  of  a  security  agreement  constitutes  notice  thereof 
to  all  persons  claiming  any  interest  in  such  collateral 
during  the  period  of  three  years  following  such 
registration ; 

(b)  of  a  renewal  statement  constitutes  notice  of  the 
security  agreement  to  which  it  relates  to  all  persons 
claiming  any  interest  in  such  collateral  during  the 
period  of  three  years  following  such  registration; 

(c)  of  any  other  document  constitutes  notice  thereof  to 
all  persons  claiming  any  interest  in  such  collateral 
during  the  remainder  of  the  period  for  which  the 
registration  of  the  security  agreement  is  effective. 

(2)  Where  the  collateral  is  or  includes  fixtures  or  goods  that  Fixtu'^a 
may  become  fixtures,  or  crops,  or  oil,  gas  or  other  minerals  to 
be  extracted,  or  timber  to  be  cut,  the  security  agreement  or 
any  other  document  that  may  be  registered  under  this  Act  con- 
taining a  description  of  the  land  affected  sufficient  for  regis- 
tration under  The  Land  Titles  Act  or  The  Registry  Act,  as  the*8^1^ 
case  may  be,  may,  whether  or  not  it  is  registered  under  this 
Act,  be  registered  under  The  Land  Titles  Act  or  The  Registry 
Act. 
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Discharge  of 

security 

agreement 


55. — (1)  Upon  performance  of  all  obligations  under  a 
security  agreement,  it  shall  be  discharged,  and,  upon  written 
demand  delivered  either  personally  or  by  registered  mail 
during  the  period  that  the  registration  of  the  security  agree- 
ment is  effective  by  any  person  having  an  interest  in  the 
collateral  to  the  secured  party,  the  secured  party  shall  sign 
and  deliver  personally  or  by  registered  mail  to  the  person 
demanding  it,  at  the  place  set  out  in  the  demand,  a  certificate 
of  discharge  (Form  5)  together  with  unregistered  assignments, 
if  any,  of  the  security  agreement. 


Release  of 
part  of 
collateral 


(2)  Where  it  is  agreed  to  release  part  of  the  collateral 
upon  payment  or  performance  of  certain  of  the  obligations 
under  a  security  agreement,  then,  upon  performance  of  such 
obligations  and  upon  written  demand  delivered  either  person- 
ally or  by  registered  mail  during  the  period  that  the  registra- 
tion of  the  security  agreement  is  effective  by  any  person  having 
an  interest  in  the  collateral  to  the  secured  party,  the  secured 
party  shall  sign  and  deliver  personally  or  by  registered  mail 
to  the  person  demanding  it,  at  the  place  set  out  in  the  demand, 
a  release  (Form  6)  of  the  collateral  as  agreed. 


deu'ver  to  (3)  Where  the  secured  party,  without  reasonable  excuse, 

fails  to  deliver  the  required  discharge  and  assignments  or 
release,  as  the  case  may  be,  within  ten  days  after  receipt  of  a 
demand  therefor  under  subsection  1  or  2,  he  shall  pay  $100 
to  the  person  making  the  demand  and  any  damages  resulting 
from  the  failure,  which  sum  and  damages  are  recoverable  in 
any  court  of  competent  jurisdiction. 


payment °r        (4)  Upon  application  to  the  county  or  district  court  by 
Into  court      originating  notice  to  all  persons  concerned,  the  judge  may, 


(a)  allow  security  for  or  payment  into  court  of  the 
amount  claimed  by  the  secured  party  and  such 
costs  as  he  may  fix,  and  thereupon  order  that  the 
registration  of  the  security  agreement  be  discharged 
or  that  a  release  of  collateral  be  registered,  as  the 
case  may  be;  or 

(b)  order  upon  any  ground  he  deems  proper  that  the 
registration  of  the  security  agreement  be  discharged 
or  that  a  release  of  collateral  be  registered,  as  the 
case  may  be. 


^|^_tratlon       (5)  Any  discharge  of  a  security  agreement  and  any  release 
charges  and   of  collateral  may  be  registered  under  this  Act. 

iAJ6ft646 
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PART  V 


DEFAULT — RIGHTS  AND   REMEDIES 


56. — (1)  The  rights  and  remedies  referred  to  in  this  Part^^e|nd 
are  cumulative.  cumulative 


(2)  Where  the  debtor  is  in  default  under  a  security  agree-  party's* 
ment,  the  secured  party  has,  in  addition  to  any  other  rights ™*£|£££d 
and  remedies,  the  rights  and  remedies  provided  in  the  security 
agreement  except  as  limited  by  subsection  5,  the  rights  and 
remedies  provided  in  this  Part  and,  when  in  possession,  the 
rights,  remedies  and  duties  provided  in  section  20. 

(3)  The  secured  party  may  enforce  the  security  interest  byparty?sd 
any  method   available  in  or  permitted   by  law  and,   if  theremed,e8 
collateral  is  or  includes  documents  of  title,  the  secured  party 

may  proceed  either  as  to  the  documents  of  title  or  as  to  the 
goods  covered  thereby,  and  any  method  of  enforcement  that 
is  available  with  respect  to  the  documents  of  title  is  also 
available,  mutatis  mutandis,  with  respect  to  the  goods  covered 
thereby. 

(4)  Where  the  debtor  is  in  default  under  a  security  agree-  rights  and 
ment,  he  has,  in  addition  to  the  rights  and  remedies  provided remedie8 
in  the  security  agreement  and  any  other  rights  and  remedies, 

the  rights  and  remedies  provided  in  this  Part  and  in  section  20. 

(5)  Except  as  provided  in  section  61  and  in  section  62,  the  variation 
provisions  of  subsections  3,  4  and  5  of  section  59  and  of  sec- ^"duties 
tions  60,  61,  62  and  63,  to  the  extent  that  they  give  rights 

to  the  debtor  and  impose  duties  upon  the  secured  party,  shall 
not  be  waived  or  varied,  but  the  parties  may  by  agreement 
determine  the  standards  by  which  the  rights  of  the  debtor 
and  the  duties  of  the  secured  party  are  to  be  measured,  so 
long  as  such  standards  are  not  manifestly  unreasonable  having 
regard  to  the  nature  of  such  rights  and  duties. 

(6)  Where  a  security  agreement  covers  both  real  and  per- ^eement 
sonal  property,   the  secured  party  may  proceed   under  this  ^°a71er8n^oth 
Part  as  to  the  personal  property  or  he  may  proceed  as  to  both  personal 
the  real  and   the  personal  property  in  accordance  with   his 

rights  and  remedies  in  respect  of  the  real  property,  in  which 
case  this  Part  does  not  apply. 

(7)  A  security  interest  does  not  merge  merely  because  adjudgment 
secured  party  has  reduced  his  claim  to  judgment. 
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Collection 
rights  of 
secured 
party 


Idem 


Secured 
party '6 
right  to 
take  posses- 
sion upon 
default 


57. —  (1)  Where  so  agreed  and  in  any  event  upon  default 
under  a  security  agreement,  a  secured  party  is  entitled, 

(a)  to  notify  any  account  debtor  or  any  obligor  on  an 
instrument  to  make  payment  to  him  whether  or  not 
the  assignor  was  theretofore  making  collections  on 
the  collateral;  and 

(b)  to  take  control  of  any  proceeds  to  which  he  is 
entitled  under  section  28. 

(2)  A  secured  party  who  by  agreement  is  entitled  to  charge 
back  uncollected  collateral  or  otherwise  to  full  or  limited 
recourse  against  the  debtor  and  who  undertakes  to  collect  from 
the  account  debtors  or  obligors  on  instruments  shall  proceed 
in  a  commercially  reasonable  manner  and  may  deduct  his 
reasonable  expenses  of  realization  from  the  collections. 

58.  Upon  default  under  a  security  agreement, 

(a)  the  secured  party  has,  unless  otherwise  agreed,  the 
right  to  take  possession  of  the  collateral  by  any 
method  permitted  by  law; 

(b)  if  the  collateral  is  equipment  and  the  security  interest 
has  been  perfected  by  registration,  the  secured  party 
may,  in  a  reasonable  manner,  render  such  equipment 
unusable  without  removal  thereof  from  the  debtor's 
premises,  and  the  secured  party  shall  thereupon  be 
deemed  to  have  taken  possession  of  such  equipment; 
and 

(c)  the  secured  party  may  dispose  of  collateral  under 
section  59  on  the  debtor's  premises. 


Secured 
party '6 
right  to 

dispose  of 
collateral 
upon 
default 


59. — (1)  Upon  default  under  a  security  agreement,  the 
secured  party  may  dispose  of  any  of  the  collateral  in  its  con- 
dition either  before  or  after  any  commercially  reasonable 
repair,  processing  or  preparation  for  disposition,  and  the 
proceeds  of  the  disposition  shall  be  applied  consecutively  to, 

(a)  the  reasonable  expenses  of  retaking,  holding,  repair- 
ing, processing,  preparing  for  disposition  and  dispos- 
ing of  the  collateral  and,  to  the  extent  provided  for 
in  the  security  agreement  and  not  prohibited  by  law, 
any  other  reasonable  expenses  incurred  by  the  secured 
party; 

(b)  the  satisfaction  of  the  obligation  secured  by  the 
security  interest  of  the  party  making  the  disposition; 
and 
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(c)  the  satisfaction  of  any  obligation  secured  by  the 
subordinate  security  interest  in  the  collateral  if 
written  demand  therefor  is  received  by  the  party 
making  the  disposition  before  the  distribution  of 
the  proceeds  is  completed. 

(2)  Where  a  written  demand  under  clause  c  of  subsection  1  pVo'of'or  for 
is  received  by  the  secured  party,  he  may  request  the  ho!der,nterest 

of  the  subordinate  security  interest  to  furnish  him  with 
reasonable  proof  of  such  holder's  interest,  and,  unless  such 
holder  furnishes  such  proof  within  a  reasonable  time,  the 
secured  party  need  not  comply  with  such  demand. 

(3)  Collateral  may  be  disposed  of  in  whole  or  in  part,  and  Methods  of 

i       j-  •    •  t.       i_  Li-  i  -i      deposition 

any  such  disposition  may  be  by  public  sale,  private  sale, 
lease  or  otherwise  and,  subject  to  subsection  5,  may  be  made 
at  any  time  and  place  and  on  any  terms  so  long  as  every 
aspect  of  the  disposition  is  commercially  reasonable. 

(4)  The  secured   party  may,  subject  to  subsection   1   ofp^^ 
section  61,  retain  the  collateral  in  whole  or  in  part  for  such  right  to^ 
period  of  time  as  is  commercially  reasonable.  position  of 

r  collateral 

(5)  Unless  the  collateral  is  perishable  or  unless  the  secured  p|rtyeto 
party  believes  on  reasonable  grounds  that  the  collateral  willsive 

*        ;  ,.        .  °  .  not  ice  of 

decline  speedily  in  value,  the  secured  party  shall  give  to  the  disposition 

,    ,  ,  ,  ,        ,  .  .of  collateral 

debtor  and  to  any  other  person  who  has  a  security  interest  in 
the  collateral  and  who  has  registered  a  security  agreement 
under  this  Act  indexed  in  the  name  of  the  debtor  or  who  is 
known  by  the  secured  party  to  have  a  security  interest  in  the 
collateral,  not  less  than  fifteen  days  notice  in  writing  contain- 
ing, 

(a)  a  brief  description  of  the  collateral; 

(b)  the  amount  required  to  satisfy  the  obligation  secured 
by  his  security  interest; 

(c)  the  amount  of  the  applicable  expenses  referred  to  in 
clause  a  of  subsection  1  or,  in  a  case  where  the  amount 
of  such  expenses  has  not  been  determined,  his 
reasonable  estimate  thereof; 

(d)  a  statement  that  upon  payment  of  the  amounts  due 
the  debtor  may  redeem  the  collateral; 

(e)  a  statement  that  unless  the  amounts  due  are  paid 
the  collateral  will  be  disposed  of  and  the  debtor  may 
be  liable  for  any  deficiency;  and 

(J)  the  date,  time  and  place  of  any  public  sale  or  of  the 
date  after  which  any  private  disposition  of  the  col- 
lateral is  to  be  made. 
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Service  of  (5)  'f  ],e   notice  required   bv  subsection   5   shall   be  served 

notice  v    '  "■ 

personally  upon  or  left  at  the  residence  or  last  known  place  of 
abode  of  the  party  to  be  served  or  may  be  sent  by  registered 
mail  to  his  last  known  post  office  address. 

party*sd  0)  The  secured  party  may  purchase  the  collateral  or  any 

right  to  part  thereof  onlv  at  a  public  sale. 

purchase  K  -  r 

collateral 

Effect  of  (8)  Where  collateral  is  disposed  of  in  accordance  with  this 

orSconaterai  section,  the  disposition  discharges  the  security  interest  of  the 
secured  party  making  the  disposition  and,  if  such  disposition 
is  made  to  a  bona  fide  purchaser  for  value,  discharges  also  any 
subordinate  security  interest  and  terminates  the  debtor's 
interest  in  the  collateral. 

idem  (9)   Where  collateral  is  disposed  of  by  a  secured  party  after 

default  otherwise  than  in  accordance  with,  this  section,  then, 

(a)  in  the  case  of  a  public  sale,  if  the  purchaser  has  no 
knowledge  of  any  defect  in  the  sale  and  if  he  does  not 
purchase  in  collusion  with  the  secured  party,  other 
bidders,  or  the  person  conducting  the  sale;  or 

(6)   in  any  other  case,  if  the  purchaser  acts  in  good  faith, 

the  disposition  discharges  the  security  interest  of  the  secured 
party  making  the  disposition  and,  where  the  disposition  is 
made  to  a  purchaser  for  value,  discharges  also  any  sub- 
ordinate security  interest  and  terminates  the  debtor's  interest 
in  the  collateral. 

certain  (10)  A  person  who  is  liable  to  a  secured  partv  under  a  guar- 

transfers  of  v       '  \  r  b 

collateral  antee,  endorsement,  covenant,  repurchase  agreement  or  the 
like  and  who  receives  a  transfer  of  collateral  from  the  secured 
party  or  is  subrogated  to  his  rights  has  thereafter  the  rights 
and  duties  of  the  secured  party,  and  such  a  transfer  of  collateral 
is  not  a  disposition  of  the  collateral. 

Surplus  qq^  Where  a  security  agreement  secures  an   indebtedness 

and  the  secured  party  has  dealt  with  the  collateral  under  sec- 
tion 57  or  has  disposed  of  it  in  accordance  with  section  59 
or  otherwise,  he  shall  account  for  any  surplus  to  any  person, 
other  than  the  debtor,  whom  the  secured  party  knows  to  be 
the  owner  of  the  collateral,  and,  in  the  absence  of  such  knowl- 
edge, he  shall  account  to  the  debtor  for  any  surplus. 


disposition7       ***■* — (*)   Where  the  security  agreement  secures  an  indebted- 
of  collateral.  ness  arKj  the  collateral  is  consumer  goods  and  the  debtor  has 

consumer  .° 

goods  paid  at  least  60  per  cent  ot   the  indebtedness  secured   and 

has    not    signed,   after   default,   a    statement    renouncing   or 
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modifying  his  rights  under  this  Part,  the  secured  party  who 
has  taken  possession  of  the  collateral  shall,  within  ninety 
days  after  taking  possession,  dispose  of  or  contract  to  dispose 
of  the  collateral  under  section  59,  and,  if  he  fails  to  do  so,  the 
debtor  may  proceed  under  section  63  or  in  an  action  for 
damages  or  loss  sustained. 

(2)  In  any  case  other  than  that  mentioned  in  subsection  1 ,  f^fa  "era"  °f 
a  secured   party   in  possession  of  the  collateral   may,  after 
default,  propose  to  retain  the  collateral  in  satisfaction  of  the 
obligation  secured,  and  notification  of  such  proposal  shall  be 

given  to  the  debtor  and  to  any  other  person  whom  such 
secured  party  knows  to  be  the  owner  of  the  collateral  and, 
except  in  the  case  of  consumer  goods,  to  any  other  person  who 
has  a  security  interest  in  the  collateral  and  who  has  registered  a 
security  agreement  under  this  Act  indexed  in  the  name  of  the 
debtor  or  who  is  known  by  the  secured  party  in  possession  to 
have  a  security  interest  in  the  collateral. 

(3)  If  any  person  entitled  to  notification  under  subsection  2  Mem 
objects  in  writing  within  fifteen  days  after  being  notified,  the 
secured  party  in  possession  shall  dispose  of  the  collateral 
under  section  59,  and,  in  the  absence  of  any  such  objection, 
such  secured  party  shall,  at  the  expiration  of  such  period  of 
fifteen  days,  be  deemed  to  have  irrevocably  elected  to  retain 

the  collateral  in  satisfaction  of  the  obligation  secured,  and 
thereafter  is  entitled  to  hold  or  dispose  of  the  collateral  free 
of  all  rights  and  interests  therein  of  any  person  entitled  to 
notification  under  subsection  2  who  was  given  such  notifica- 
tion. 

62.  At  any  time  before  the  secured  party  has  disposed  of  ^collateral 
the  collateral  by  sale  or  exchange  or  contracted  for  such  dis- 
position under  section  59  or  before  the  secured  party  shall  be 
deemed  to  have  irrevocably  elected  to  retain  the  collateral  in 
satisfaction  of  the  obligation  under  subsection  2  of  section  61. 
the  debtor,  or  any  person  other  than  the  debtor  who  is  the 
owner  of  the  collateral,  or  any  secured  party  other  than  the 
secured  party  in  possession,  may,  unless  he  has  otherwise 
agreed  in  writing  after  default,  redeem  the  collateral  by  tender- 
ing fulfilment  of  all  obligations  secured  by  the  collateral 
together  with  a  sum  equal  to  the  reasonable  expenses  of  retak- 
ing, holding,  repairing,  processing,  preparing  the  collateral  for 
disposition  and  in  arranging  for  its  disposition,  and,  to  the 
extent  provided  for  in  the  security  agreement  and  not  pro- 
hibited by  law,  the  reasonable  expenses  incurred  by  the  secured 
party. 


63. — (1)  Where  a  secured  party  in  possession  of  collateral  ^Tanire 
is  not  complying  with  any  of  the  obligations  imposed  byof8«7ured 
section  20  or,  after  default,  is  not  proceeding  in  accordance  comply  with 

this  Part 
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with  this  Part  or  the  account  is  disputed,  the  debtor  or  any 
person  who  is  the  owner  of  the  collateral  or  the  creditors  of 
either  of  them  or  any  person  other  than  such  secured  party 
who  has  an  interest  in  the  collateral  may  apply  to  the  Supreme 
Court  or  to  a  county  or  district  court  having  jurisdiction  with 
respect  thereto,  and  the  court  may,  upon  hearing  any  such 
application,  direct  that  the  secured  party  comply  with  the 
obligations  imposed  by  section  20,  or  that  the  collateral  be 
or  be  not  disposed  of,  or  order  an  account  to  be  taken  or  make 
such  other  or  further  order  as  the  court  deems  just. 

Idem  (2)   If    the   disposition   of    the   collateral    has   been    made 

otherwise  than  in  accordance  with  this  Part, 

(a)  the  debtor  or  any  other  person  entitled  to  notice 
under  subsection  5  of  section  59  or  whose  security 
interest  has  been  made  known  to  the  secured  party 
prior  to  the  disposition  has  a  right  to  recover  from  the 
secured  party  any  loss  or  damage  caused  by  the 
failure  to  comply  with  this  Part;  and 

(b)  where  the  collateral  is  consumer  goods,  the  debtor 
has  a  right  to  recover  in  any  event  an  amount  not 
less  than  the  credit  service  charge  plus  10  per  cent 
of  the  principal  amount  of  the  debt  or  the  time  price 
differential  plus  10  per  cent  of  the  cash  price. 

Removal  (3)   Where  an  application  under  subsection  1  is  made  to  a 

proceedings    county  or  district  court,  a  respondent  may,  by  notice  served 

supreme        on  the  applicant  and  on  the  other  respondents,  if  any,  and 

Court  filed  with  proof  of  service  thereof  with  the  clerk  of  the  county 

or  district  court  not  later  than  the  two  days  preceding  the  day 

of  the  return  of  the  application,  require  the  proceedings  to  be 

removed  into  the  Supreme  Court. 

Transmission      (4)   Upon    the   filing  of   the   notice   and    proof  of   service 
proceeding    thereof,  the  clerk  of  the  county  or  district  court  shall  forth- 
with transmit  the  papers  and  proceedings  to  the  proper  office 
of  the  Supreme  Court  in  the  county  or  district  in  which  the 
application  is  made. 

Removal  or  (5)  When  the  papers  and  proceedings  are  received  at  the 
proper  office  of  the  Supreme  Court,  the  proceedings  are  ipso 
facto  removed  into  the  Supreme  Court. 

Reference  (6)  Where  an  application  under  subsection  1  is  made  to  or 

to  master  v    '  ,    .  ,       <■*  /-*  1  r 

is  removed  into  the  Supreme  Court,  the  court  may  reler  any 
question  to  a  master  or  other  officer  for  inquiry  and  report. 

Appeal  (7)  An  appeal  lies  to  the  Court  of  Appeal  from  any  order 

made  under  this  section. 
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PART  VI 

MISCELLANEOUS 

64.  This  Act  applies  only  where  the  security  interest  Jrro^Bionnal 
attaches  on  or  after  the  day  on  which  this  Act  came  into  force, 
and,  except  as  provided  in  sections  65  and  66,  where  the 
security  interest  attached  before  this  Act  came  into  force, 
the  security  interest  continues  to  have  such  force  and  effect 
as  if  this  Act  had  not  been  passed. 

65. — (1)  Every  security  interest  that  was  covered  by  an  Idem 
unexpired  filing  or  registration  when  this  Act  came  into  force 
shall  be  registered  under  this  Act  by  the  registration  of  a 
notice  as  to  the  security  interest  signed  by  the  officer  with 
whom  it  is  filed  or  registered  with  effect  as  of  the  date  when 
this  Act  came  into  force. 

(2)  The  officer  referred   to  in   subsection   1   shall   send   a Idem 
copy  of  such  notice  to  every  holder  of  record  of  a  security 
interest   that   is   registered    under    The  Assignment  of  Book^cf£™60' 
Debts  Act  or  The  Corporation  Securities  Registration  Act  to- 
gether with  a  notice  stating  that  the  registration  will  expire 

three  years  after  the  day  on  which  this  Act  came  into  force 
unless  renewed  under  this  Act. 

(3)  Registration  of  the  notice  shall  continue  the  existing Idem 
effect  of  the  prior  filing  or  registration  as  a  perfection  for  its 
remaining  life  or  for  three  years,  whichever  is  the  shorter. 

66.  A   secured    party    having   security   interest   that   wasIdem 
covered  by  an  unexpired  filing  or  registration  when  this  Act 
came  into  force  may,  if  he  thinks  fit,  register  it  thereafter  as 

if  it  were  a  newly-attached  security  interest  without  prejudice 
to  his  position  under  subsection  1  of  section  65. 

67.  Unless  otherwise  provided  in  this  Act,  the  Rules  of  ^f^ 
Practice  and  Procedure  of  the  Supreme  Court  apply  to  pro- 
ceedings under  this  Act. 

68.  Any  general  or  special  Act  or  any  provision   thereof Referencea 
that  relates  to  a  security  interest,  including  The  Assignment  of  to.S24." II.60' 
Book  Debts  Act,  The  Bills  of  Sale  and  Chattel  Mortgages  Act,61'-  70" 

The  Conditional  Sales  Act  and  The  Corporation  Securities  Regis- 
tration Act,  shall  be  deemed  to  refer  to  this  Act  or  to  the 
corresponding  provision  of  this  Act,  as  the  case  may  be. 

69.  Where  books,  documents,  cards  or  papers  have  been  £fedocuC-tlon 
preserved  for  the  purposes  of  this  Act  for  so  long  that  it  appears  ments 
they  need   not   be   preserved   any   longer,   the   Inspector  of 

Legal  Offices  may  authorize  their  destruction. 
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Repeal : 


R.S.O. 1960. 
c.  24 


R.S.O. 1960. 
c.  34 

1960-61. 
c.  6 


R.S.O. 1960. 
c.  61 

1962-63. 
c.  18 


R.S.O. 1960. 
c.  70 


70.  The  following  are  repealed: 

1.  The  Assignment  of  Book  Debts  Act. 

2.  The  Bills  of  Sale  and  Chattel  Mortgages  Act. 

3.  The  Bills  of  Sale  and  Chattel  Mortgages  Amendment 
Act,  1960-61. 

4.  The  Conditional  Sales  Act. 

5.  The  Conditional  Sales  Amendment  Act,  1962-63. 

6.  The  Corporation  Securities  Registration  Act. 


S«!umeno*        71*  This  Act  comes  into  force  on  a  day  to  be  named  by  the 
Lieutenant  Governor  by  his  proclamation. 

short  title         72.  This   Act    may    be   cited    as    The   Personal   Property 
Security  Act. 
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REPORT  NO.  3A  ON  PERSONAL  PROPERTY  SECURITY  LEGISLATION 
(1966) 


ONTARIO 

ONTARIO    LAW   REFORM   COMMISSION 


To  The  Honourable  A.  A.  Wishart,  Q.C, 
Attorney-General  for  Ontario. 

Dear  Mr.  Attorney: 

Re:  The  Proposed  Personal  Property  Security  Act 

Under  the  provisions  of  section  2,  subsection  1  (d)  of  The  Ontario 
Law  Reform  Commission  Act,  1964,  12-13  Eliz.  II,  c.  78,  the  Commission 
was  asked  to  consider  and  report  on  a  draft  Bill  designed  to  reform 
and  make  uniform  the  law  regarding  security  interests  in  personal 
property  and  fixtures. 

1.  On  May  28,  1965,  the  Commission  submitted  its  report  together 
with  a  draft  Bill  based  on  the  draft  Bill  referred  to  us.  In  paragraph  26 
of  our  report,  we  recommended  "that  the  Bill  be  introduced  and  given 
first  reading  at  the  present  Session  of  the  Legislature  so  that  it  may  be 
critically  examined  by  the  legal  profession  and  others  interested  in  this 
field  of  commercial  law".  The  Bill  was  not  introduced  at  the  last 
Session  of  the  Legislature  but  the  report  was  released  together  with  the 
draft  Bill  submitted  and  given  wide  circulation  in  August,  1965.  In 
a  letter  circulating  the  Bill,  you  stated  "it  would  be  of  great  assistance 
to  us  if  we  might  have  your  views,  criticisms,  suggestions  and  recom- 
mendations after  you  have  had  an  opportunity  to  study  this  material. 
The  subject  is  most  important  to  our  society  and  deserves  the  most 
thorough  and  complete  study  that  we  may  give  to  it  before  any  legis- 
lative action  is  taken."  Following  the  circulation  of  the  report  and  the 
draft  Bill,  briefs  and  comments  were  received  from  the  following  persons 
and  institutions: 

The  Committee  chaired  by  F.  M.  Catzman,  Esq.,  Q.C. 

The  Board  of  Trade  of  Metropolitan  Toronto 
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Professor  Jacob  S.   Ziegel,   College  of  Law, 
University  of  Saskatchewan 

Federated  Council  of  Sales  Finance  Companies 

His  Honour,  Judge  Wilfred  W.  Leach 

His  Honour,  Judge  Ian  M.  Macdonell 

His  Honour,  Judge  H.  E.  Richardson 

His  Honour,  Judge  Harry  Waisberg 

The  Kenora  Law  Association 

The  Eastern  &  Chartered  Trust  Company 

The  Industrial  Development  Bank 

The   Ontario   Development   Agency,    Department  of 
Economics  and  Development 

Delta  Acceptance  Corporation  Limited 

The  Canadian  Manufacturers'  Association 

You  referred  these  briefs  and  comments  to  us  for  consideration. 

2.  The  Commission  considered  all  the  representations  submitted 
and  wishes  to  express  its  thanks  and  appreciation  to  all  those  who  made 
submissions  to  you.  These  have  been  most  useful  in  the  further  con- 
sideration of  the  draft  Bill.  The  Commission  has  not  been  able  to 
accept  all  the  suggestions  made  for  alteration  in  the  draft  Bill  but  many 
recommendations  and  criticisms  were  found  to  be  meritorious.  These 
form  the  basis  of  the  supplementary  report. 

3.  Attention  is  drawn  to  paragraph  11  of  the  original  report  where 
it  is  stated  that  one  of  the  two  main  features  of  the  proposed  legislation 
was  the  establishment  of  a  central  registry  system  with  branch  offices 
throughout  Ontario  in  which  searches  might  be  made  to  determine 
whether  personal  property  situated  in  Ontario  has  been  charged  to  secure 
an  obligation.  The  Commission  returned  to  this  matter  in  paragraphs  16 
and  17  and,  while  reserving  the  question  of  the  economic  feasibility  of 
the  scheme  for  central  registration,  did  indicate  that  the  fees  for  searches 
and  certificates  should  be  kept  to  a  minimum  so  that  the  service  to  the 
public  in  providing  information  as  to  security  transactions  will  be  widely 
used.  The  Commission  was,  and  is,  of  the  opinion  that  the  principal 
cost  of  operation  and  the  maintenance  of  the  assurance  fund  should  fall 
on  those  registering  under  the  Act. 
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4.  In  your  letter  of  April  26,  1966,  the  Commission  was  informed 
that  the  Government  was  giving  consideration  to  confining  the  central 
registry  system  to  security  agreements  involving  motor  vehicles  rather 
than  including  security  agreements  on  all  personal  property  which  could 
be  dealt  with  on  a  central  registration  basis  at  some  future  date  if  the 
necessity  warranted  the  expenditure.  We  are  not  in  any  different  posi- 
tion than  we  were  when  we  made  our  first  report  to  comment  on  the 
technical  and  economic  aspects  of  the  proposed  central  registry  scheme. 
Accordingly,  we  have  nothing  to  add  to  what  was  said  in  paragraphs  16 
and  17  of  Report  No.  3.  If  it  is  established  that  a  central  registry  for 
security  agreements  in  all  manner  of  personal  property  is  not  technically 
or  economically  feasible,  or  that  there  should  be  a  central  registry  for 
only  those  security  agreements  concerning  motor  vehicles,  it  would  be 
necessary  to  recast  the  proposed  legislation  very  extensively.  In  this 
as  in  our  former  report  we  assume  the  existence  of  the  central  registry  system 
for  all  security  agreements  affecting  personal  property. 

5.  In  paragraph  21  of  its  original  report,  the  Commission  dealt 
with  agreements  creating  purchase-money  security  interests  whereby 
the  secured  party  takes  security  on  chattels  in  addition  to  the  property 
covered  by  the  sale.  The  Commission  strongly  recommended  that  where 
this  was  done  there  should  be  a  special  provision  in  the  draft  Bill  requiring 
an  affidavit  of  the  debtor  stating  that  he  is  fully  aware  of  the  nature  of 
the  transaction.  This  recommendation  of  our  report  was  implemented 
by  the  addition  of  section  15  to  the  draft  Bill.  This  provision  met  with 
little  favour  from  those  making  representations  on  the  Bill,  although 
no  representations  were  received  from  persons  expressly  representing 
consumer  interests. 


6.  After  our  report  had  been  made,  the  Final  Report  of  the  Select 
Committee  of  the  Ontario  Legislature  on  Consumer  Credit  (Thursday, 
June  10,  1965,  Sessional  Paper  No.  85)  was  released.  The  report  of 
the  Select  Committee  recommended  (p.  29,  para.  202)  that  a  seller 
should  not  be  able  to  obtain  a  lien  on  goods  other  than  the  goods  that 
were  the  subject  of  the  immediate  sale,  and  further  recommended  the 
enactment  of  legislation  requiring  that  no  contract  other  than  one  for 
services  should  provide  for  a  lien  on  any  goods  fully  paid  for,  or  which 
had  not  been  sold  by  the  seller. 

7.  This  recommendation  of  the  Select  Committee  is  reflected  in 
the  provisions  of  section  19  of  Bill  101  currently  before  the  Legislature 
being,  "An  Act  to  provide  for  the  Protection  of  Buyers  of  Consumer 
Goods  and  for  the  Fair  Disclosure  of  the  Cost  of  Credit".  The  section 
enacts  that  any  provision  in  any  executory  contract  or  in  any  security 
agreement  incidental  thereto  under  which  the  seller  may  acquire  title  to, 
possession  of  or  any  rights  in  any  goods  of  the  buyer,  other  than  to  goods 
passing  to  the  buyer  under  the  contract,  is  not  enforceable. 
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8.  It  is  clear  that,  if  and  when  Bill  101  is  enacted,  sections  14,  15 
and  48  (1)  (/)  and  Form  2  may  be  deleted  from  the  Personal  Property 
Security  Act.  If,  however,  section  19  of  Bill  101  is  not  enacted,  we 
recommend  their  retention  in  the  personal  property  security  legislation. 

9.  In  the  light  of  all  the  representations  made,  the  Commission 
recommends  that  the  draft  Bill  attached  to  Report  No.  3  be  amended 
as  follows: 

PART  I 

GENERAL 

Section  2 

It  was  the  original  intention  of  the  Commission  to  have  assignments 
of  book  debts  not  intended  as  security,  and  the  provisions  for  their 
registration  dealt  with  in  a  new  Assignment  of  Book  Debts  Act.  For 
this  reason,  they  were  excluded  from  the  draft  Bill.  Further  study  has 
convinced  the  Commission  that  "every  assignment  of  book  debts  not 
intended  as  security"  should  be  subject  to  the  provisions  of  the  personal 
property  security  legislation  and  accordingly  a  further  subsection  should 
be  added  to  cover  this  point. 

The  reasons  advanced  for  this  change,  which  the  Commission  finds 
compelling,  are  as  follows: 

(1)  The  existing  Assignment  of  Book  Debts  Act  is  most  unsatis- 
factory and  its  repeal  was  recommended  by  the  provisions  of 
section  70  of  the  former  draft  Bill.  This  would  have  left 
absolute  assignments  not  subject  to  any  specific  legislation. 
It  is  felt  that  the  simplest  and  most  satisfactory  way  of  dealing 
with  the  problem  is  to  bring  all  assignments  of  book  debts 
within  the  provisions  of  this  Act. 

(2)  Since  accounts  receivable  are  intangibles  and  cannot  be  trans- 
ferred by  visible  change  of  possession  and  since  notice  of  an 
assignment  of  accounts  receivable  is  of  importance  in  granting 
credit,  registration  must  be  provided  for. 

(3)  Absolute  assignments  and  assignments  intended  as  security 
only  are  not  always  distinguishable.  Thus,  an  absolute 
assignment  with  a  right  of  recourse  may  technically  be  con- 
strued as  not  being  "an  assignment  intended  as  security" 
within  the  meaning  of  section  2  (1)  (b)  and,  though  absolute 
in  form,  may  in  reality  be  "intended  as  security". 

(4)  It  is  also  felt  that  some  advantage  is  to  be  gained  by  having  our 
legislation,  if  possible,  uniform  with  the  United  States  Uniform 
Commercial  Code. 
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Section  3 — Subsection  1  (a) 

This  subsection  provides  that  the  Act  does  not  apply  to  a  lien  given 
by  statute  or  rule  of  law.  An  exception  to  this  rule  was  stated  in  the 
original  draft  to  be  the  lien  for  materials  and  services  covered  in  section  33 
of  the  draft  Bill.  The  liens  referred  to  in  subsection  3  (b)  of  section  37 
and  subsection  2  (b)  of  section  39  should  also  be  excepted. 

Section  6 — Subsection  2 

The  purpose  of  this  subsection  of  the  draft  Bill  was  to  regulate,  in 
Ontario,  the  seller's  rights  in  goods  which  had  been  sold  in  the  Province 
of  Quebec.  A  similar  provision  is  contained  in  the  conditional  sales 
legislation  in  the  Province  of  Ontario.  These  provisions  refer  not  only 
to  revendication  but  also  to  resumption  of  possession,  and  the  Commission 
feels  that,  in  order  to  make  it  clear  that  the  provisions  in  the  draft  Bill 
contemplate  no  change  in  the  law,  the  subsection  should  refer  to  the  right 
to  resume  possession  as  well  as  to  the  right  to  revendicate. 

Sections  7  and  8 

These  sections  of  the  draft  Bill  deal  with  perfection  within  Ontario 
of  a  security  interest  created  in  another  jurisdiction  where  the  collateral 
was  brought  into  Ontario;  and  also  with  a  continued  perfection  in 
Ontario  of  a  perfection  acquired  in  another  jurisdiction.  Further  con- 
sideration has  been  given  to  the  effect  of  sections  7  and  8  and  the  Com- 
mission is  convinced  that  the  principle  of  reciprocity  by  Order-in- 
Council  should  be  abandoned  in  favour  of  automatic  recognition  within 
the  established  common  law  principles  of  the  conflict  of  laws.  Accordingly, 
these  sections  should  read  as  follows: 

"7. — (1)  A  security  interest  in  collateral  already  perfected  under 
the  law  of  the  jurisdiction  in  which  the  collateral  was  when  the 
security  interest  attached  and  before  being  brought  into  Ontario 
continues  perfected  in  Ontario  for  four  months  and  also  there- 
after if  within  the  four-month  period  it  is  perfected  in  Ontario. 

(2)  Notwithstanding  subsection  1,  where  the  secured  party  receives 
notice  within  the  four-month  period  mentioned  therein  that 
the  collateral  has  been  brought  into  Ontario,  his  security 
interest  in  the  collateral  ceases  to  be  perfected  in  Ontario  unless 
he  registers  the  security  agreement  covering  the  collateral 
within  fifteen  days  from  the  date  that  he  receives  such  notice  or 
upon  the  expiration  of  the  four-month  period  whichever  is 
earlier. 

(3)  A  security  interest  that  has  ceased  to  be  perfected  in  Ontario 
due  to  the  expiration  of  the  four-month  period  may  thereafter 
be  perfected  in  Ontario  but  such  perfection  takes  effect  from 
the  time  of  its  perfection  in  Ontario. 
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8.  Where  a  security  interest  was  not  perfected  under  the  law  of 
the  jurisdiction  in  which  the  property  was  when  the  security 
interest  attached  and  before  being  brought  into  Ontario,  it  may 
be  perfected  in  Ontario  within  fifteen  days  from  the  date  the 
property  is  brought  into  Ontario,  in  which  case  perfection  dates 
from  the  time  of  perfection  in  Ontario." 


PART  II 

VALIDITY  OF  SECURITY  AGREEMENTS 
AND  RIGHTS  OF  PARTIES 

Sections  14  and  15 

As  indicated  earlier  in  this  report,  if  section  19,  Bill  101  "An  Act 
to  provide  for  the  Protection  of  Buyers  of  Consumer  Goods  and  for  the 
Fair  Disclosure  of  the  Cost  of  Credit"  becomes  law,  sections  14  and  15 
would  not  be  required  in  the  personal  property  security  legislation,  since 
a  provision  for  the  seller  acquiring  title  to,  possession  of  or  any  rights 
in  any  goods  of  the  buyer,  other  than  the  goods  passing  to  the  buyer 
under  the  contract,  would  not  be  enforceable. 

Section  18 

In  view  of  the  fact  that  The  Sale  of  Goods  Act  in  Ontario  draws  the 
distinction  between  conditions  and  warranties  and  the  legal  effects  of 
them,  it  is  necessary  to  add  after  the  word  "seller's"  in  section  18  (a) 
the  words  "conditions  and". 


PART  III 
PERFECTION  OF  INTEREST 

Section  26 — Subsection  2  (b) 

The  word  "securities"  should  be  inserted  after  the  word  "instru- 
ments". 

Section  27 — Subsection  1 

The  word  "securities"  should  be  inserted  after  the  word  "instru- 
ments". 

Section  29 — Subsection  2  (b) 

In  order  to  clarify  the  meaning  of  section  29,  the  draft  Bill  should 
be  amended  to  read: 

"(b)  a  holding  on  behalf  of  the  secured  party  pursuant  to  section  25; 
or". 
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Section  30 — Subsections  1  and  2 

The  present  wording  of  these  subsections  is  ambiguous  in  that  it 
does  not  make  it  sufficiently  clear  that  the  security  interest  must  exist 
before  the  goods  are  sold  or  exchanged.  Subsections  1  and  2  of  section  30 
should  be  amended  to  read  as  follows: 

"30. — (1)  A  security  interest  in  goods  that  are  the  subject  of  a  sale 
or  exchange,  and  that  are  returned  to,  or  repossessed  by, 

(a)  the  person  who  sold  or  exchanged  them;  or 

(b)  a  transferee  of  an  intangible  or  chattel  paper  resulting 
from  the  sale  of  them, 

re-attaches  to  the  extent  that  the  secured  indebtedness  remains 
unpaid. 

(2)  Where  the  security  interest  was  perfected  by  a  registration  that 
is  still  effective  at  the  time  of  the  sale  or  exchange,  it  re-attaches 
as  a  perfected  interest,  but  otherwise  requires  for  its  perfection 
a  registration  or  a  taking  of  possession  by  the  secured  party." 

Section  30 — Subsections  3  and  4 

The  present  draft  of  these  two  subsections  may  be  ambiguous  as 
they  appear  to  suggest  that  the  security  interest  of  a  transferee  of  the 
intangible  or  chattel  paper  is  subordinate  to  the  security  interest  of  the 
first  secured  party,  whether  or  not  he  has  perfected  his  security  interest. 
It  was  intended  that,  subject  to  subsection  2  of  section  30,  the  normal  rules 
of  priorities  will  apply  and  accordingly  subsections  3  and  4  should  be 
amended  to  read: 

"30. — (3)  A  transferee  of, 

(a)  an  intangible  resulting  from  a  sale;  or 

(b)  except  as  otherwise  provided  in  section  31,  chattel  paper 
resulting  from  a  sale, 

has,  as  against  the  transferor,  a  security  interest  that  is, 

(c)  subordinate  to  a  security  interest  under  subsection  1 
that  was  a  perfected  interest  when  the  goods  became  the 
subject  of  the  sale  or  exchange;  and 

(d)  otherwise  subject  to  the  provisions  of  section  36." 

Section  30 — Subsection  5 

The  former  subsection  5  will  require  to  be  renumbered. 
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Section  31 — Subsection  2 

The  word  "his"  should  be  inserted  in  the  phrase  "in  the  ordinary 
course  of  business"  so  as  to  make  it  clear  that  it  is  the  ordinary  course 
of  the  purchaser's  business  that  is  intended. 

Section  32 — Subsection  1 

On  further  consideration,  the  Commission  feels  that  the  concluding 
words  of  this  subsection  "and  are  superior  to  any  security  interest 
whether  perfected  or  not"  do  not  add  anything  and  may  confuse  the 
interpretation  of  the  section  and,  therefore,  should  be  deleted. 

Section  37 — Subsection  3 

The  Commission  recommends  that  the  word  "notice"  be  substituted 
for  the  word  "knowledge"  in  the  last  line  of  the  subsection  since  it  is 
clear  that  the  reference  is  to  The  Registry  Act,  R.S.O.  1960,  c.  348, 
sec.  80,  as  interpreted  in  Edwards  v.  Gilboe,  (1959)  O.R.  119,  17  D.L.R. 
(2d)  620,  where  it  was  held  that  the  effect  of  registration  under  The 
Registry  Act  is  the  equivalent  of  actual  notice  of  the  instrument.  Sub- 
section 3  (b)  of  section  37  should  be  amended  to  read: 

"(b)  a  creditor  with  a  lien  on  the  real  property  subsequently  obtained 
as  a  result  of  judicial  process;  or". 

Section  38 

This  section  more  conveniently  should  follow  section  40. 

Section  39 — Subsection  1 

After  further  consideration,  the  Commission  is  convinced  that  the 
test  in  this  subsection  should  be  one  of  "attachment"  and  not  "per- 
fection" since  it  frequently  happens  that  a  security  interest  attaches 
before  goods  are  fixed  to  the  principal  chattel  and  before  the  secured 
party  has  an  opportunity  to  perfect  his  security  interest  by  registration. 
In  such  a  case,  there  would  appear  to  be  no  reason  why  the  owner  of  a 
security  interest  in  the  principal  chattel  which  preceded  the  affixation 
of  the  accessory  should  have  priority  over  the  subsequently  perfected 
security  interest  in  the  accessory.  Subsection  1  (a)  and  (&)  of  section  39 
should  be  amended  to  read  as  follows: 

"(a)  a  security  interest  in  an  accession  that  attached  before  the 
goods  became  an  accession  has  priority  as  to  the  accession  over 
the  claim  of  any  person  in  respect  of  the  whole; 

(6)  a  security  interest  in  goods  that  attached  after  the  goods  became 
an  accession  has  priority  over  the  claim  of  any  person  who 
subsequently  acquired  an  interest  in  the  whole,  but  not  against 
a  person  who  had  an  interest  in  the  whole  at  the  date  of  attach- 
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ment  of  the  security  interest  in  the  accession,  and  who  has  not 
consented  in  writing  to  the  security  interest  in  the  accession  or 
disclaimed  an  interest  in  the  accession  as  part  of  the  whole." 

Section  39 — Subsection  2  (b) 

Subsection  2  (b)  of  section  39  should  be  amended  to  clarify  the  nature 
of  the  lien  referred  to  and  to  bring  it  into  line  with  the  provisions  of 
subsection  3  (b)  of  section  37.  The  amended  subsection  should  read 
as  follows: 

"(b)  a  creditor  with  a  lien  on  the  whole  subsequently  obtained  as  a 
result  of  judicial  process;  or". 

Section  39 — Subsection  4 

The  provisions  of  this  subsection  pertain  to  a  retention  of  collateral 
in  the  form  of  an  accession  by  the  person  having  a  security  interest  in 
the  whole  or  principal  chattel.  The  wording  of  the  subsection  in  the 
original  draft  is  misleading  and  should  be  amended  to  read  as  follows: 

"(4)  A  person  having  a  security  interest  in  the  whole  that  is  sub- 
ordinate to  a  security  interest  by  virtue  of  subsections  1  and  2 
may  .    .    .   ". 

PART  IV 

REGISTRATION 

The  final  settling  of  the  provisions  of  this  part  must  await  the 
decision  whether  all  personal  property  security  agreements  are  to  be 
included  in  a  central  registration  system  or  merely  those  pertaining  to 
motor  vehicles.  After  having  considered  representations  on  the  former 
draft,  the  Commission  recommends  the  following  amendments  at  this 
time: 

Section  43 

The  original  draft  of  section  43  was  deficient  in  not  specifically 
providing  for  the  establishment  of  the  central  registration  system. 
Accordingly,  section  43  should  be  amended  to  read: 

"43. — (1)  A  registration  system  shall  be  established. 

(2)  The  central  office  of  the  registration  system  shall  be  located  at 
or  near  the  City  of  Toronto. 

(3)  A  branch  office  of  the  registration  system  shall  be  located  at  or 
near  each  county  and  district  town  and  at  such  other  places  as 
are  determined  from  time  to  time  by  the  Inspector  of  Legal 
Offices." 
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Section  45 — Clause  (c) 

This  clause  should  be  amended  to  make  it  clear  that  it  is  the  function 
of  the  branch  office  where  the  security  agreement  was  registered  to 
furnish  a  certified  copy  of  it.  The  words  "by  the  branch  office  where 
it  was  registered"  should  be  added  at  the  end  of  the  original  clause. 


Section  48 — Subsection  1  (0 

If  section  15  is  deleted  as  a  result  of  the  enactment  of  section  19  of 
Bill  101,  which  would  preclude  taking  security  in  addition  to  the  collateral, 
the  subject  of  the  immediate  sale,  then  subsection  1  (/)  of  section  48 
could  be  deleted  from  this  Bill.  If  section  15  is  to  remain  in  this  Bill, 
then  the  reference  in  subsection  1  (/)  of  section  48  should  be  to  section  15 
and  not  section  16. 


Section  49 — Subsection  1 

This  subsection  should  be  amended  to  provide  for  the  name  and 
address  of  an  assignee  to  be  shown  on  the  assignment  document  sub- 
mitted for  registration.  This  could  be  accomplished  by  adding  a  new 
clause  to  read  as  follows: 

"(d)  the  full  name  and  address  of  the  assignee." 

Section  50 — Subsection  1 

Representations  were  made  suggesting  the  alteration  of  the  records 
in  the  event  of  the  change  of  name  of  the  debtor.  The  Commission  felt 
that  this  suggestion  had  merit  but  it  probably  could  be  done  most 
effectively  by  making  provision  for  it  in  the  relevant  Acts,  e.g.,  The 
Change  of  Name  Act,  The  Partnerships  Registration  Act,  etc. 

Section  50 — Subsection  2 

This  subsection  should  be  amended  by  inserting  after  the  word 
"assignment"  in  the  second  last  line  the  words  "and  the  name  and 
address  of  the  assignee". 

In  concluding  our  recommendations  under  this  Part,  the  Com- 
mission wishes  to  record  that  it  had  a  long  and  fruitful  discussion  with 
Mr.  R.  E.  Priddle,  the  Assistant  Inspector  of  Legal  Offices,  and  the 
Commission  agrees  with  Mr.  Priddle  that,  in  settling  the  final  form  of 
the  registration  provisions,  a  new  section  should  be  added  to  the  draft 
Bill  enabling  the  Lieutenant  Governor  in  Council  to  make  regulations 
with  regard  to  registration  procedures. 
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PART  V 
DEFAULT— RIGHTS  AND  REMEDIES 

Section  63 — Subsection  2  (a) 

The  word  "the"  before  the  word  "failure"  in  the  second  last  line  of 
subsection  2  (a)  of  section  63  should  be  changed  to  "his". 

PART  VI 

MISCELLANEOUS 

Section  63a 

A  new  section,  in  proper  form,  should  be  added  to  the  Act  to  permit 
an  application  to  a  County  Court  Judge  for  an  order  extending  the  time 
with  proper  safeguards  to  interested  parties  within  which,  or  before 
which,  any  act  or  thing  is  required  by  the  Act  to  be  done. 

Section  67 

The  words  "or  in  the  regulations"  should  be  added  after  the  word 
"Act"  in  the  first  line  of  this  section. 

Section  70 

Section  70  of  the  draft  Bill  provided  for  the  repeal  of  a  number  of 
statutes  dealing  with  the  subject-matter  covered  in  the  proposed  personal 
property  security  legislation.  Section  8  of  The  Bills  of  Sale  and  Chattel 
Mortgages  Act,  R.S.O.  1960,  c.  34,  provides  for  registration  of  a  bill  of 
sale  accompanied  by  an  affidavit  of  bona  fides  where  goods  are  sold  but 
not  accompanied  by  an  immediate  delivery  and  by  an  actual  and  con- 
tinued change  of  possession  of  the  goods.  The  Commission  is  of  the 
view  that  this  section  should  be  retained  in  substance  and  that  provision 
for  registration  of  bills  of  sale  in  these  circumstances  should  be  made  in 
conformity  with  the  scheme  of  registration  that  is  ultimately  adopted  for 
personal  property  security  transactions  under  the  Act. 

Although  section  70  does  not  involve  the  repeal  of  any  provision  of 
The  Sale  of  Goods  Act,  consideration  has  been  given  to  the  provisions 
of  subsection  2  of  section  25  of  that  Act,  where  the  buyer,  with  the 
consent  of  the  seller,  obtains  possession  of  the  goods  and  is  able  to 
deliver  or  transfer  title  to  a  subsequent  purchaser  in  good  faith  free 
of  any  lien  or  other  right  of  the  original  seller  in  respect  of  the  goods. 

Subsection  2  of  section  25  should  be  retained  and  the  present  pro- 
vision should  be  renumbered  section  25  subsection  2  (a)  and  a  new 
subsection  numbered  section  25  subsection  2  (b)  should  be  enacted  to 
read  as  follows: 
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"(b)  subsection  2  (a)  does  not  apply  to  goods,  the  possession  of  which 
has  been  obtained  by  a  buyer  under  a  security  agreement  where- 
by the  seller  retains  a  security  interest  within  the  meaning  of 
The  Personal  Property  Security  Act,  1966  and  the  rights  of  the 
parties  shall  be  determined  by  the  provisions  of  that  Act". 

10.  It  will  be  observed  that  one  of  the  Commissioners,  W.  Gibson 
Gray,  Esq.,  Q.C.,  has  not  signed  this  report.  Mr.  Gray  participated  in 
all  of  the  discussions  and  has  authorized  us  to  say  that  he  concurs  in 
the  recommendations  made.  He  was  abroad  when  the  final  draft  was 
completed. 


May  18,  1966. 
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REPORT  ON  THE  EVIDENCE  ACT:    ADMISSIBILITY  OF 
BUSINESS  RECORDS  (1966) 

By  reference  dated  January  17,  1966,  the  attention  of  the 
Commission  was  directed  to  a  report,  made  by  a  committee  appointed  by 
the  Attorney  General,  in  which  certain  recommendations  were  made  with 
respect  to  the  amendment  of  the  law  and  rules  of  procedure  governing  the 
presentation  of  medical  evidence  in  court.   The  report  went  further, 
however,  and  recommended  that  "The  Ontario  Evidence  Act  should  be 
amended  to  provide  for  the  admission  in  evidence  of  all  records  made  in 
the  ordinary  course  of  business". 

The  Commission  was  asked  to  consider  this  broader  aspect  of  the 
question,  having  in  mind  the  substantial  advances  in  business  record 
keeping,  particularly  those  involved  in  electronic  devices  such  as 
computers.  The  desideratum  was  a  provision  for  the  admissibility  of 
records  kept  in  the  ordinary  course  of  business  without  calling  the  person 
who  made  the  record  or  controlled  the  machine  that  made  the  record. 

The  Commission  recommended  remedial  legislation  and 
incorporated  a  draft  bill  in  its  report.  These  recommendations  were 
implemented  by  section  1  of  The  Evidence  Amendment  Act,  1966  which 
came  into  force  on  July  8,  1966. 
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REPORT  ON  THE  EVIDENCE  ACT:  ADMISSIBILITY  OF  BUSINESS 
RECORDS  (1966) 


After  considering  the  two  English  statutes,  the 
Federal  statute  in  the  United  States  and  the  California  Civil 
Procedure  Code,  sections  1953  (e)  and  1953  (f),  referred  to 
by  the  Attorney  General's  Committee  at  page  7^  of  their 
Report,  we  recommend  that  The  Evidence  Act  be  amended  by 
the  addition  of  a  section  to  read  as  follows: 


Any  writing  or  record,  whether  in  the  form 
of  an  entry  in  a  book  or  otherwise,  made  as  a 
memorandum  of  record  of  any  act,  transaction, 
occurrence  or  event,  shall  be  admissible  as 
evidence  of  such  act,  transaction,  occurrence 
or  event,  if  made  in  the  regular  course  of  any 
business,  and  if  it  was  in  the  regular  course  of 
such  business  to  make  such  memorandum  or  record 
at  the  time  of  such  act,  transaction,  occurrence 
or  event  or  within  a  reasonable  time  thereafter. 

All  other  circumstances  of  the  making  of  such 
writing  or  record,  including  lack  of  personal 
knowledge  by  the  entrant  or  maker,  may  be  shown 
to  affect  its  weight,  but  such  circumstances 
shall  not  affect  its  admissibility. 

The  term  f record1  as  used  in  this  section  includes 
any  device  by  means  of  which  information  is  recorded 
or  stored. 

The  term  •business1  as  used  in  this  section 
includes  every  kind  of  business,  profession, 
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occupation _,  calling,,  operation  or  activity, 
whether  carried  on  for  profit  or  otherwise. 

Nothing  in  this  section  shall  affect  the 
admissibility  of  any  evidence  which  would  be 
admissible  apart  from  the  provisions  of  this 
section  or  make  admissible  any  writing  or 
record  which  by  law  is  privileged." 


In  drafting  the  recommended  amendment  the 
Commission  has  followed  in  substance  the  Federal  Act  of 
the  United  States  of  America  but  has  added  as  safeguards 
certain  amendments,  some  of  which  were  taken  from  the 
English  legislation  and  some  from  the  California 
legislation. 
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REPORT  ON  THE  MECHANICS'  LIEN  ACT  (1966)  AND 
SUPPLEMENTARY  REPORT  ON  THE  MECHANICS'  LIEN 
ACT  (1967) 

Although  attacks  have  been  directed  from  time  to  time  against  the 
basic  principles  of  mechanic's  lien  legislation,  there  was  no  consensus  of 
the  desirability  of  its  repeal.  There  had  been,  however,  a  growing 
dissatisfaction  with  important  matters  of  detail  and,  as  a  result  of 
representations  made  to  the  Commission  and  the  Attorney  General,  the 
Commission  in  1965  undertook  an  intensive  study  of  the  Ontario 
Mechanics'  Lien  Act.  After  considering  the  many  submissions  received 
from  interested  parties,  the  Commission  on  February  22,  1966  made  an 
initial  report  to  the  Attorney  General  with  its  recommendations,  together 
with  a  draft  bill  incorporating  the  recommendations  contained  in  the 
report. 

A  bill  implementing  these  proposals,  and  incorporating  additional 
amendments,  was  introduced  in  the  legislature  and  given  first  reading  on 
June  27,  1966. 

Numerous  representations  with  respect  to  the  report  and  proposed 
bill  were  received  and  considered  by  the  Commission  at  the  request  of  the 
Attorney  General.  The  Commission  reviewed  its  initial  report  and  the 
proposed  legislation  in  the  light  of  these  submissions  and  made  its  final 
report  to  the  Attorney  General  on  May  26,  1967,  recommending  additional 
changes  in  some  aspects  of  the  legislation  and  confirming  its  views  on 
others  dealt  with  in  its  initial  report. 
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REPORT  ON  THE  MECHANICS'  LIEN  ACT  (1966) 


I 

SUGGESTED  REPEAL  OF  THE  MECHANICS' 

LIEN  ACT 

A  few  suggestions  were  made  that  The  Mechanics'  Lien  Act  should 
be  repealed  on  the  ground  that  it  is  discriminatory  legislation  and  that 
creditors'  claims  for  work  done  or  materials  supplied  should  be  enforced 
in  the  courts  in  the  same  manner  as  in  ordinary  claims  for  debt.  This 
legislation  has  been  in  force  since  1873  and  it  has  been  accepted  as  a 
special  protection  to  workmen,  contractors  and  suppliers  engaged  in  the 
construction  and  building  trades.  The  philosophy  of  the  legislation  is 
that  those  who  have  contributed  labour  and  material  to  the  creation  or 
improvement  of  a  building  or  work  should  have  some  protection  against 
loss  of  the  contribution  they  have  made  to  the  development  of  the  asset. 
Our  conclusion  is  that  the  philosophy  of  the  Act  is  sound  and  that  it 
would  not  be  in  the  public  interest  to  repeal  it. 

II 

SUGGESTED  RADICAL  CHANGES  IN 
BASIC  PRINCIPLES  OF  THE  ACT 


6.      Responsibility  for  default 

It  is  proposed  that  a  new  principle  be  introduced  which  would 
require  that,  where  a  contractor  or  a  subcontractor  defaults  on  his 
obligations  to  his  own  subs  and  suppliers  on  the  contract,  the  latter 
would  be  allowed  to  by-pass  the  defaulter  and  press  their  claims, 
(but  only  if  they  agree  to  fulfill  their  contract  obligations),  against 
the  person  who  hired  the  defaulter  on  the  contract.  (Stated  simply, 
where  a  person  in  the  contract  chain  defaults,  the  person  who  hired 
him  (the  "hiring  party")  must  take  over  his  obligations  on  the 
contract.) 

The  owner  of  the  land  may  now  use  all  but  15%  of  the  value  of 
the  work  performed  on  his  structure  since  the  date  of  the  last 
progress  certificate  paid  by  him  to  finance  his  completion  cost. 
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Under  the  new  proposals,  the  owner  who  engages  a  contractor  who 
defaults  on  his  obligations  will  be  required  to  pay  creditors  of  the 
defaulter  on  the  contract  all,  or  substantially  all,  of  their  con- 
tribution up  to  the  date  of  default. 

7.  Holdbacks 

It  is  proposed  that  all  sections  of  the  present  Act,  which  require 
a  holdback  from  payments  to  contractors  or  which  refer  to  the 
release  of  such  holdback,  be  completely  eliminated.  Nothing  in  the 
revised  Act  will  require  or  authorize  a  holdback  with  the  result  that 
any  holdback  arrangements  between  contracting  parties  must  be 
mutually  agreed  to  in  their  contract.  Arising  out  of  the  foregoing, 
and  as  indicated  in  item  6  above,  the  protection  against  liens  given 
to  the  owner  of  the  land  if  he  retains  the  statutory  holdback  will  be 
drastically  revised. 

It  is  recognized  that,  if  the  Lien  Act  does  not  require  a  hold- 
back, many  owners  and  general  contractors  will  provide  for  a 
holdback  as  a  term  of  most  contracts  they  let.  These  holdbacks  in 
many  cases  may  be  expressed  as  a  percentage  of  the  contract  price 
but  it  is  reasonable  to  expect  that  they  should  not  be  nearly  as 
large  as  the  present  15%  statutory  holdback  and  the  terms  of  their 
release  should  be  much  less  strict  than  is  presently  the  case. 

Under  the  new  proposals,  where  a  holdback  has  been  retained 
by  contract  and  the  contractor  defaults,  the  defaulter's  creditors 
will  be  entitled  to  their  own  specific  share  of  the  holdback  fund  in 
the  "hiring  party's"  hands  and  will  retain  their  existing  priority 
over  any  person  to  whom  the  contractor's  receivables  may  have 
been  assigned. 

8.  Principles  of  establishing  a  "lien" 

In  order  to  establish  the  principles  of  making  the  "hiring 
party"  responsible  for  the  obligations  incurred  by  his  contractor  on 
the  contract  as  described  in  item  6  above,  it  is  proposed  that  there 
would  be  two  types  of  "lien  claims". 

The  first  of  these  would  be  the  lien  filed  on  the  land  in  exactly 
the  same  form  as  at  present.  The  only  persons  who  would  be 
qualified  to  lien  the  land  under  the  new  system,  however,  would  be 
persons  who  had  a  contract  directly  with  the  owner  of  the  land  and 
persons  having  a  direct  contract  with  such  persons  (i.e.,  the  sup- 
pliers and  subcontractors  to  a  general  or  prime  contractor  would  be 
entitled  to  register  a  lien  on  the  land  but  subcontractors  and 
suppliers  to  subcontractors  would  no  longer  be  able  to  register  the 
present  type  of  lien). 

In  lieu  of  the  right  to  register  a  lien  on  the  land,  those  persons 
whose  claim  arose  out  of  work  performed  for  a  subcontractor  would 
obtain  a  "privileged  claim"  against  the  person  for  whom  their  own 
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principal  was  working  in  the  event  that  their  own  principal  de- 
faulted. The  effect  of  the  privileged  claim  would  be  to  give  these 
persons  a  valid  claim  due  and  payable  by  the  "hiring  party" 
forthwith  upon  demand  being  made  on  him.  This  privileged  claim 
would  not  be  secured  by  a  charge  on  the  land  but  would  be  a  valid 
claim  against  a  presumably  solvent  person  which  could  be  collected 
in  the  ordinary  course  of  business.  Only  in  the  event  of  a  double 
bankruptcy,  i.e.  the  bankruptcy  of  the  claimant's  own  principal  as 
well  as  the  bankruptcy  of  the  "hiring  party",  could  the  privileged 
claim  conceivably  be  of  less  value  than  the  right  to  file  a  lien  on  the 
land.  Where  a  vendor  is  fearful  that  a  "double  bankruptcy"  may 
occur,  he  can  protect  himself  by  insisting  that  his  own  customer 
use  his  own  "prior  notice"  option.    (See  below.) 

9.  Expiry  of  lien  or  privileged  claim 

All  of  the  provisions  of  the  present  Act  which  require  the  filing 
of  a  lien  or  the  expiry  of  the  right  to  file  a  lien  within  or  after  a 
period  of  thirty-seven  (37)  days  following  the  completion  of  a 
contract  or  the  supply  of  materials  or  services  should  be  amended 
and  provided  the  person  supplying  the  materials  or  services  on  the 
contract  has  otherwise  qualified  for  a  lien  or  a  privileged  claim, 
(by  his  performance  and  proper  notice,  etc.),  his  rights  should  not 
expire  until  a  date  six  months  following  the  completion  of  his  own 
contract. 

10.  Option  to  give  "prior  notice"  of  claim 

As  described  in  item  3  above,  there  would  be  two  categories  of 
"lien  claims",  i.e.  the  lien  and  the  privileged  claim.  Each  claimant 
regardless  of  his  category  would  have  the  option  of  improving  the 
"status"  of  his  claim  (i.e.  his  potential  recovery  from  it),  by  giving 
"prior  notice"  of  his  contract  for  work  or  material  supplied,  to  the 
person  who  has  hired  his  principal  on  the  contract.  The  giving  of 
such  "prior  notice"  would  entitle  the  claimant  to  full  payment  of 
his  account  from  the  hiring  party  if  his  own  principal  should  de- 
fault. "Prior  notice"  would  consist  of  forwarding  to  the  "hiring 
party"  a  general  description  of  the  contract  for  work  giving  the 
contract  price  or,  in  the  case  of  the  supply  of  material,  a  copy  of 
the  sales  invoice  containing  appropriate  wording  to  indicate  that  it 
constitutes  "prior  notice"  under  the  Lien  Act.  The  giving  of  "prior 
notice"  would  have  a  similar  effect  to  separating  the  claimant's 
portion  of  the  contract  from  the  general  contract  and  making  it  a 
separate  contract  with  the  "hiring  party". 

Those  persons  who  do  not  wish  to  give  prior  notice  of  their 
contract  will  still  retain  their  right  to  a  lien  or  a  privileged  claim 
and  under  the  new  proposals  as  described  in  item  11  hereunder 
will  ordinarily  be  entitled  to  recover  a  substantially  larger  claim 
from  the  "hiring  party"  than  is  the  case  under  the  present  Lien 
Act. 


5-5 


11.    Amount  for  which  a  lien  or  privileged  claim  may  be  asserted 

In  conjunction  with  items  7  to  9  inclusive,  it  is  proposed  that 
the  liability  of  owners  and  contractors  whose  own  contractors 
default  (i.e.,  the  liability  of  the  "hiring  party")  will  be  increased  to 
provide  that  they  shall  be  liable  to  pay  a  substantially  greater 
amount  to  creditors  of  the  defaulting  contractor  than  the  present 
lien  laws  provide. 

Whereas  the  practical  effect  of  the  existing  law  is  that  unpaid 
creditors  who  have  lien  rights  only  participate  in  the  fund  provided 
by  15%  of  the  work  performed  on  the  contract  up  to  the  date  of 
default,  it  is  now  proposed  that  those  creditors  who  give  "prior 
notice"  of  their  contract  to  the  person  against  whom  they  poten- 
tially may  have  a  lien  or  privileged  claim  will  be  entitled  to  recover 
the  full  value  of  the  work  performed  by  them  and  unpaid  up  to  the 
date  their  own  principal  defaults. 

Each  person  who  is  entitled  to  a  lien  or  "privileged  claim"  but 
who  has  not  elected  to  give  "prior  notice"  of  his  contract  will 
ordinarily  be  enabled  to  recover  a  much  larger  sum  from  the  "hiring 
party"  than  the  present  Lien  Act  affords.  Instead  of  being  re- 
stricted to  the  statutory  holdback  fund  (which  nowadays  consists 
almost  entirely  of  his  and  his  fellow  lienholders'  own  money),  he 
will  be  entitled  to  his  own  share  based  on  his  billings  of,all  the  work 
performed  on  the  contract  up  to  the  date  of  default  which  has  not 
been  paid  for  by  the  "hiring  party". 

If  there  has  been  a  holdback  retained  by  the  "hiring  party" 
under  the  terms  of  the  contract,  the  subcontractor  or  supplier  will 
be  entitled  to  his  own  share  of  that  fund,  based  again  upon  his 
billings,  not  on  his  outstanding  account. 

There  will  be  separate  calculations  to  cover  the  distribution  of 
the  holdback  fund  and  the  unpaid  work  fund,  after  deducting  in 
each  case  the  part  of  each  fund  specifically  reserved  for  those 
claimants  who  gave  the  hiring  party  "prior  notice". 

12.    Obligation  of  lien  claimant  to  complete  his  contract 

In  order  to  improve  the  salvage  for  all  creditors  from  the 
affairs  of  an  insolvent  contractor,  and  in  part  to  offset  the  in- 
creased obligations  imposed  on  the  hiring  party,  it  is  proposed  that 
any  person  who  wishes  to  assert  his  right  to  a  lien  or  a  privileged 
claim  must  agree  to  complete  his  contract  if  requested  to  do  so 
immediately  by  the  hiring  party  upon  receiving  notice  of  his  claim. 
Under  such  circumstances,  the  claimant  will  be  entitled  to  demand 
reasonable  security  for  the  payment  by  the  hiring  party  of  whatever 
lien  or  privileged  claim  he  possesses  and  for  payment  of  his  account 
for  the  remainder  of  the  contract.  Under  no  circumstances  will  he 
be  able  to  assess  against  the  hiring  party  any  penalties  or  damage 
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claims  to  which  he  may  have  become  entitled  arising  out  of  the 
default  by  his  own  principal  on  the  contract.  If  he  has  not  given 
"prior  notice"  of  his  contract,  he  will  not  be  entitled  to  collect  any 
deficiency  which  may  exist  between  his  unpaid  account  at  the  date 
of  default  and  the  amount  to  which  he  is  entitled  under  his  lien  or 
privileged  claim. 

Claimant  who  has  not  given  "prior  notice" 

A  claimant  who  did  not  give  prior  notice  of  his  contract  and 
who  refuses  to  complete  his  contract  at  the  contract  price  applicable 
to  the  work  remaining  to  be  done  at  the  date  of  default  will  be 
disqualified  from  any  claims  under  the  Lien  Act  and  the  amount  of 
the  claim  to  which  he  otherwise  would  be  entitled  will  revert  to  the 
hiring  party.  If  the  hiring  party  does  not  elect  to  have  such  a  con- 
senting claimant  complete  his  contract,  he  may  at  his  option 
require  the  claimant  to  accept  as  a  payment  on  his  lien  or  privileged 
claim  for  work  performed  subsequent  to  the  last  paid  progress 
certificate  the  return  for  credit  at  their  full  invoice  value  of  all 
or  any  part  of  the  claimant's  materials  on  the  project  site  which 
at  the  date  of  default  were  not  incorporated  into  the  structure  and 
were  not  included  in  a  progress  certificate  paid  by  the  hiring 
party  prior  to  the  date  of  default  by  the  contractor. 

Claimant  who  has  given  "prior  notice" 

Where  the  claimant  had  given  the  hiring  party  prior  notice  of 
his  contract,  the  hiring  party  has  the  option  of  requiring  the 
claimant  to  complete  his  contract,  substituting  the  hiring  party 
for  the  defaulting  contractor,  subject  to  proper  security  for  full 
payment  to  the  claimant  being  provided.  If  such  a  claimant 
refuses  to  complete  his  contract,  he  will  be  disqualified  from  any 
claims  under  the  Lien  Act  and  the  amount  of  the  claim  to  which  he 
would  otherwise  be  entitled  will  revert  to  the  hiring  party. 

If  the  hiring  party  declines  to  have  such  a  consenting  claimant 
complete  his  contract,  the  hiring  party  shall  be  responsible  to  the 
claimant  for  the  full  amount  of  the  work  performed  including  the 
material  delivered  to  the  site  to  the  date  of  default. 

13.    Revisions  to  the  "trust  provisions"   (Section  3  of  the  Ontario 
Mechanics'  Lien  Act) 

Basic  amendments  should  be  made  to  section  3  of  the  Ontario 
Act  to  — 

(i)  Eliminate  the  need  for  contractors  to  keep  all  contract  funds  in 
separate  accounts.  This  is  never  done  in  practice,  but  the 
present  Act  prescribes  penalties  for  failure  to  do  so. 

(ii)  Establish   classes  of   beneficiaries  of   the   trust   moneys  and 
priorities  among  them. 
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(iii)  Permit  payments  which  have  already  been  made  to  assignees 
of  the  contractor  to  be  retained  by  the  recipients  even  though 
they  were  not  entitled  to  rank  as  beneficiaries. 

These  proposals  were  strongly  opposed  in  a  brief  submitted  to  the 
Commission  by  The  Lumbermen's  Credit  Bureau,  Inc.,  which  is  an 
organization  with  a  membership  of  151  companies  engaged  in  the 
building  supply  business,  including  the  following  trades:  lumber,  trim, 
sash,  doors,  flooring,  asphalt,  brick,  builders'  supplies  and  ready-mix 
concrete,  concrete  blocks  and  stone,  construction  materials  handling, 
electrical  supplies  and  appliances,  glass  and  hardware. 

Proposals  6  to  13  were  strongly  supported  in  a  submission  made  by 
J.  L.  Biddell,  President  of  The  Clarkson  Company  Limited,  who  has  had 
wide  experience  as  a  trustee  in  bankruptcy  and  was  a  Board  of  Trade 
representative  on  the  conference.  It  is  fair  to  say  that  Mr.  Biddell  is  the 
author  of  the  proposals  contained  in  items  6  to  13.  Mr.  Biddell's  sub- 
missions are  supported  by  the  Ontario  Federation  of  Construction 
Associations. 

In  view  of  the  fact  that  the  adoption  of  proposals  6  to  13  would 
fundamentally  change  the  underlying  philosophy  of  The  Mechanics' 
Lien  Act  and  require  very  wide  legislative  changes,  these  should  be 
dealt  with  before  considering  other  suggested  amendments  to  the  Act. 

The  Mechanics'  Lien  Act,  as  originally  conceived,  was  legislation 
designed  primarily  to  protect  the  wage  earner  and  the  material  man  or 
supplier.  While  the  legislation  has  not  kept  pace  with  the  economic 
development  of  the  province,  there  have  been  no  widespread  recom- 
mendations made  to  the  Commission  for  a  change  in  the  prevailing 
philosophy  of  the  Act. 

We  have  come  to  the  conclusion  that  the  proposals  contained  in 
items  6  to  13  of  the  Board  of  Trade  brief  are  undesirable  for  the  following 
among  other  reasons: 

(1)  The  proposal  that  the  hiring  party  should  be  financially 
responsible  for  the  obligations  of  his  contractor,  if  adopted, 
would  create  by  a  statute  an  entirely  new  concept  of  con- 
tractual relationship.  It  would  mean  that  a  contractor  would 
be  liable  to  pay  subcontractors  of  his  subcontractors  not- 
withstanding that  he  might  have  no  power  to  select  them  nor 
control  them  in  the  performance  of  the  sub-subcontract. 
Likewise,  an  owner  who  hires  a  contractor  would  be  liable  to 
pay  all  the  subcontractors,  while  he  might  not  have  power  to 
control  the  terms  of  the  subcontract.  This  we  believe  to  be 
an  undesirable  change  in  the  law  of  contract.  While  there  is  a 
measure  of  vicarious  liability  under  the  present  Act,  the 
owner  or  the  contractor,  as  the  case  may  be,  is  protected  by 
the  provisions  respecting  the  fifteen  or  twenty  per  cent 
holdback. 
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(2)  The  requirement  that  the  "hired  party"  be  obliged  to  fulfil 
the  contract  of  the  hiring  party  would  place  an  obligation  on 
workmen  impossible  of  performance.  The  practical  result  in 
the  view  of  the  Commission  would  deprive  the  wage  earner  of 
benefits  he  has  now  under  the  Act.  We  think  that  it  would  be 
a  wide  departure  from  the  principles  of  the  present  Act  to 
require  wage  earners  to  take  over  the  obligations  of  a  con- 
tractor or  a  subcontractor  before  they  could  realize  their 
claims  for  liens  foir  wages. 

(3)  The  suggestion  of  a  "privileged  claim"  contained  in  item  8 
would  be  very  impractical  in  so  far  as  small  contractors  and 
wage  earners  are  concerned.  We  think  that  it  would  be  un- 
reasonable to  require  wage  earners  and  small  contractors  to 
seek  out  the  hiring  party  of  their  employers  in  order  to  protect 
themselves  against  nonpayment  of  their  wages  or  sums  owing 
on  their  small  contracts.  The  complexity  of  modern  construc- 
tion and  financing  would  preclude  the  wage  earner  or  small 
contractor,  who  has  not  continuous  access  to  legal  advice, 
from  any  real  benefits. 

(4)  We  will  have  some  recommendations  to  make  with  regard  to 
the  holdback  provisions  of  the  present  Act,  but  we  are  opposed 
to  the  abolition  of  the  holdback  provisions.  To  rely  on 
voluntary  holdbacks  would,  in  our  view,  be  detrimental  to  the 
interests  of  those  for  whose  benefit  the  Act  has  been  passed. 

(5)  The  suggested  restrictions  on  the  right  to  file  a  lien,  while 
protecting  the  interests  of  the  general  contractor  and  his 
immediate  subcontractor,  would,  in  our  view,  be  discrimina- 
tory legislation  as  far  as  the  interests  of  the  wage  earners 
and  the  small  subcontractors  are  concerned. 


Ill 

TRANSFER  OF  JURISDICTION  TO 
COUNTY  AND  DISTRICT  COURTS 

The  jurisdiction  to  try  an  action  to  realize  a  claim  for  a  lien  is  vested 
in  the  Supreme  Court  of  Ontario  irrespective  of  the  amount  of  the  claim. 
A  claim  for  lien  in  the  amount  of  $25.00  for  debt  ordinarily  recoverable 
in  a  Division  Court  must  be  enforced  in  the  Supreme  Court.  The  Act 
further  provides  that  with  the  exception  of  the  County  of  York  the 
action  shall  be  tried  by  a  local  Judge  of  the  Supreme  Court,  subject  to 
the  trial  taking  place  before  a  Judge  of  the  Supreme  Court  upon  the 
application  of  any  party.  In  the  County  of  York,  the  action  shall  be 
tried  by  a  Judge  of  the  Supreme  Court  but  the  Judge  may  refer  the 
whole  action  to  the  Master  for  trial  pursuant  to  section  69  of  The 
Judicature  Act  or  the  Judge  may  direct  a  reference  to  the  Master 
pursuant  to  section  68  or  section  69  of  that  Act. 
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We  think  that  the  procedure  in  the  County  of  York  is  cumbersome 
and  adds  unnecessary  expense  to  the  proceedings.  It  is  our  conclusion 
that  there  should  be  no  special  procedure  for  the  County  of  York  and 
that  Mechanics'  Lien  actions  should  be  dealt  with  in  the  same  way  in 
the  County  of  York  as  they  are  dealt  with  in  other  parts  of  Ontario. 

We  recommend  that  actions  to  realize  a  claim  for  lien  should  be 
tried  in  the  County  or  District  Court  with  a  right  to  any  party  to  have 
the  proceedings  removed  into  the  Supreme  Court  upon  application 
to  a  Judge  of  the  Supreme  Court  if  the  action  would  ordinarily  come 
within  the  jurisdiction  of  that  Court.  The  trial  of  these  actions  in  the 
County  and  District  Courts,  with  their  extended  jurisdiction,  will 
provide  a  more  efficient  and  expeditious  procedure  under  the  Act. 


IV 
AMENDMENTS  IN  THE  SUBSTANTIVE  LAW 

Many  briefs  and  submissions  were  received  dealing  with  suggested 
amendments  to  specific  sections  of  the  Act.  After  giving  all  these 
submissions  careful  consideration,  we  make  the  following  recommenda- 
tions: 

Section  1   (Interpretation  section) 

The  term  "completion  of  the  contract"  appears  several  times  in  the 
legislation.  These  words  have  caused  some  confusion  in  the  cases. 
A  trivial  piece  of  work  of  little  value  may  be  held  to  be  the  "completion 
of  the  contract".  It  is  recommended  that  this  phrase  be  defined  as 
follows: 

"  'completion  of  the  contract*  means  substantial  performance,  not 
necessarily  total  performance,  of  the  contract." 

This  definition  appears  as  section  1(a)  of  The  Mechanics'  Lien  Act  of 
New  Brunswick,  R.S.N. B.  1952,  c.  142,  hereinafter  referred  to  as  the 
New  Brunswick  Act. 

The  word  "labourer"  should  be  defined  so  as  to  meet  the  objection 
that  the  Act  may  not  apply  to  all  wage  earners.  We  think  the  definition 
of  "labourer"  set  out  in  the  New  Brunswick  Act,  section  1  (g),  should  be 
adopted: 

"  'labourer'  means  a  person  employed   for  wages  in  any  kind  of 
labour  whether  employed  under  a  contract  of  service  or  not." 

The  term  "wages"  in  this  provision  does  not  include  employee 
benefits  such  as  vacation  pay  credits,  welfare  plans  and  contribution  to 
pension  funds  which  are  in  reality  part  of  the  wages  of  the  wage  earner. 
The  definition  of  "wages"  (section  1  (g))  should  be  amended  so  as  to 
include  such  benefits  whether  they  arise  by  statute  or  contract. 
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Section  2 

This  section  reads  as  follows: 

"Nothing  in  this  Act  extends  to  any  public  street  or  highway,  or  to 
any  work  or  improvement  done  or  caused  to  be  done  by  a  municipal 
corporation  thereon." 

We  think  that  the  holdback  provisions  of  the  Act  should  apply  to 
work  done  by  private  developers  in  laying  out  streets,  sidewalks  and 
sewers  at  the  instance  of  a  municipality.  Further  provisions  of  the  Act 
with  respect  to  realizing  a  claim  for  a  lien  could  not  be  made  applicable 
to  municipal  property,  e.g.  the  installation  of  a  sewer  or  the  laying  of  a 
sidewalk. 

Section  3 

This  section  creates  a  trust  fund  for  the  money  received  by  a 
builder  or  a  contractor  or  subcontractor  on  account  of  the  contract  price. 

Section  3 — Subsection  1 

Many  submissions  were  made  that  advances  to  the  owner,  or  at  his 
instance,  on  a  building  mortgage  on  a  project  should  form  part  of  a  trust 
fund  provided  for  under  this  section.  We  agree  with  these  submissions 
with  the  reservation  that  provision  should  be  made  whereby  the 
advances  might  be  used  in  proper  cases  to  pay  off  prior  encumbrances. 

We  think  that,  where  it  is  shown  that  money  has  been  lent  to  the 
holder  of  the  trust  fund,  the  lender  should  qualify  as  a  beneficiary  under 
the  trust  to  the  extent  that  it  can  be  established  by  him  that  his  un- 
recovered  loan  had  been  used  to  make  payments  of  claims  of  persons 
who,  in  the  absence  of  such  payments,  would  have  themselves  been 
beneficiaries  of  the  trust. 

Section  3 — Subsection  3 

For  the  purposes  of  clarification,  section  3,  subsection  3,  of  the 
Mechanics'  Lien  Act  of  British  Columbia,  R.S.B.C.  1960,  c.  238,  should 
be  substituted  for  the  present  subsection  3.    It  reads: 

"Notwithstanding  this  section,  where  a  contractor  or  subcon- 
tractor has  paid  in  whole  or  in  part  for  any  materials  supplied  on 
account  of  the  contract,  or  has  paid  any  workman  or  subcontractor 
who  has  performed  any  work  or  placed  or  furnished  any  material 
in  respect  of  such  contract,  the  retention  by  such  contractor  or 
subcontractor  of  any  amount  equal  to  the  amount  so  paid  by  him 
shall  not  be  deemed  an  appropriation  or  conversion  thereof  to  his 
own  use,  or  to  any  use  not  authorized  by  the  trust." 

Section  4 — Subsection  2 

The  figure  "$25"  should  be  substituted  for  the  figure  "$15"  in  this 
subsection  to  conform  more  closely  to  present-day  rates  of  remunera- 
tion. 
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Section  5 — Subsection  1 

This  subsection  creates  a  general  right  to  a  lien  but  makes  no 
provision  for  a  lien  in  favour  of  a  lessor  of  equipment  to  an  owner, 
general  contractor  or  subcontractor.  We  think  that  persons  who  lease 
equipment  to  an  owner,  general  contractor  or  subcontractor  should  be 
entitled  to  a  mechanics'  lien  for  the  rent  of  the  equipment  for  the  period 
that  the  equipment  is  used  on  the  contract  site,  provided 

(a)  that  the  equipment  is  delivered  to  the  contract  site  by  the 
lessor  or  his  agent,  who  shall  not  be  the  contractor  or  the 
subcontractor  who  is  primarily  liable  to  the  lessor  under  the 
lease  or  an  employee  or  agent  of  the  said  contractor  or  sub- 
contractor, and 

(b)  that  the  term  of  the  lease  is  less  than  one  year  or,  in  the  case 
of  equipment  leased  for  a  specific  contract,  the  lease  therefor 
terminates  upon  the  completion  of  the  lessee's  portion  of 
the  contract. 

In  drafting  the  legislation,  care  should  be  taken  that  the  lien  should 
extend  only  to  the  rent  of  the  equipment  while  it  is  being  used  on  the 
contract  site. 

Section  7 — Subsection  3 

This  subsection  dealing  with  priority  of  mortgages  refers  to  "prior 
mortgage  or  other  charge  existing  in  fact  before  any  lien  arises".  This 
subsection  should  be  amended  by  making  it  clear  that  the  priority 
extends  to  a  "prior  registered  mortgage  or  other  registered  charge". 
Attention  is  drawn  to  the  provisions  of  section  8  of  the  New  Brunswick 
Act  which  in  effect  is  a  combination  of  section  7,  subsection  3,  and  sec- 
tion 13  of  the  Ontario  Act. 

Section  7 — Subsection  6 

This  subsection  provides  that,  where  an  agreement  for  the  purchase 
of  land  under  which  the  purchase  money  or  any  part  is  unpaid  and  no 
conveyance  has  been  made  to  the  purchaser,  the  purchaser  shall  be 
deemed  a  mortgagor  and  the  vendor  a  mortgagee  for  the  purpose  of  the 
Act.  This  subsection  should  be  redrafted  to  provide  that  it  shall  be 
applicable  to  a  registered  agreement  for  sale  and  purchase  of  land  and 
that  any  moneys  bona  fide  secured  or  payable  thereunder  should  have 
the  same  priority  over  a  lien  as  in  the  case  of  a  prior  registered  mort- 
gage; provided  that  the  agreement  is  registered  before  the  lien  arises  and 
the  priority  extends  only  to  money  bona  fide  paid  under  the  agreement. 
The  suggested  amendment  conforms  with  section  7,  subsection  3,  of  the 
British  Columbia  Act  (R.S.B.C.  1960,  c.  238). 

Section  11 — Subsection  1 

This  section  provides  for  retention  of  certain  percentages  for  the 
contract  price  for  a  period  of  thirty-seven  days  after  the  completion  or 
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abandonment  of  the  work  as  a  protection  to  subcontractors  and  wage 
earners.    This  is  popularly  referred  to  as  the  "holdback". 

Section  11 — Subsection  2 

In  a  brief  submitted  by  the  Canadian  Bar  Association  dealing  with 
this  subsection,  the  suggestion  was  made  that  it  should  be  amended  to 
provide  for  a  holdback  of  twenty  per  cent  on  the  first  $25,000  in  all 
contracts  and  where  a  contract  exceeds  $25,000  the  holdback  should  be 
fifteen  per  cent  of  the  excess.  It  was  suggested  also  that,  where  extras 
have  the  effect  of  increasing  the  contract  to  more  than  $25,000,  these 
extras  should  be  considered  part  of  the  contract  and  that  the  holdback 
should  be  calculated  on  the  total  amount.  We  think  that  the  section 
as  it  is  now  is  clear  and  easy  of  application.  If  it  were  amended,  as 
suggested,  many  difficulties  would  be  created  in  its  application. 

Section  11 — Subsection  3 

Provision  should  be  made  for  an  application  to  the  Court  for  an 
order  that  the  contract  has  been  completed  where  an  architect,  engineer 
or  other  person  neglects  or  refuses  to  give  a  certificate  in  a  proper  case. 
Attention  is  drawn  to  section  13  (3)  of  the  revision  of  the  Saskatchewan 
Act  recommended  by  the  Honourable  Mr.  Justice  Thomson  in  his 
report,  which  reads  as  follows: 

"If  the  said  architect,  engineer  or  other  person  neglects  or  refuses  to 
issue  or  deliver  the  said  certificate  of  completion  within  the  ten 
days  limited  for  so  doing,  a  judge,  upon  the  application  of  the 
contractor  or  subcontractor  desiring  the  same  and,  upon  being 
satisfied  that  the  contract  has  been  completed,  may  make  an  order 
that  the  said  contract  has  been  completed  upon  such  terms  and 
conditions  as  to  costs  or  otherwise  as  may  seem  just,  and  such  order 
shall  have  the  same  force  and  effect  as  a  certificate  of  completion 
issued  by  the  said  architect,  engineer  or  other  person  would  have." 

Section  12 

Subsection  1  of  this  section  provides  for  the  situation  where  an 
owner,  contractor  or  subcontractor  makes  direct  payments  to  persons 
entitled  to  a  lien.  Subsection  2  deals  with  the  right  of  the  subcontractor 
to  enforce  his  lien  notwithstanding  the  non-completion  or  the  abandon- 
ment of  the  contract  and  is  unrelated  to  the  provisions  of  subsection  1. 
Subsection  2  should  be  re-enacted  as  a  separate  section. 

Section  13 — Subsection  1 

This  subsection  provides  that  the  lien  has  priority  over  judgments, 
executions,  assignments,  attachments,  garnishments  and  receiving 
orders  issued  or  made  after  the  lien  arose  and  over  payments  and 
advances  made  under  the  mortgage  after  notice  in  writing  has  been 
given  at  the  address  endorsed  on  the  conveyance  or  mortgage  as 
provided  by  section  45  of  The  Registry  Act.    The  mere  fact  that  a 
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notice  is  left  at  an  address  as  provided  in  the  present  section  may  not 
constitute  any  notice  as  the  mortgagee  might  have  changed  his  address 
in  the  meantime.  Notice  in  writing  of  the  lien  should  be  given  by  leaving 
it  at  the  proper  address  of  the  grantor  under  a  conveyance  or  the 
mortgagee  as  the  case  may  be.  The  responsibility  to  determine  the 
proper  address  should  be  on  the  lien  claimant  who  always  has  an 
alternative  protection  by  filing  his  lien.  If  such  amendment  is  made, 
the  words  "at  the  address  endorsed  on  such  conveyance  or  mortgage 
pursuant  to  section  45  of  The  Registry  Act"  should  be  deleted. 


Section  14 — Subsection  1 

Submissions  were  made  that  this  subsection  should  be  amended  to 
extend  the  period  for  priority  for  wages  from  thirty  days  to  six  weeks  by 
substituting  six  weeks  for  thirty  days  in  the  second  line.  The  Mechan- 
ics' Lien  Act  of  Alberta  (Statutes  of  Alberta,  1960,  c.  64,  s.  12)  provides 
for  a  priority  of  six  weeks.  In  British  Columbia,  the  period  is  25  days 
(R.S.B.C.  1960,  c.  238,  s.  6  (2)  ).  In  Manitoba  and  New  Brunswick,  the 
period  is  thirty  days  (R.S.M.  1954,  c.  157,  s.  20  (4);  R.S.N. B.  1952, 
c.  142,  s.  9  (2)  ).  We  do  not  feel  that  it  is  clear  that  it  would  be  in  the 
interests  of  the  wage  earners  to  increase  the  present  period  to  six  weeks. 
The  thirty  days  provided  in  the  present  Act  tends  to  give  less  latitude 
to  the  contractor  to  finance  the  project  in  question  at  the  expense  of  the 
wage  earner  and  tends  to  exert  pressure  for  prompt  payment  of  wages. 
We  think  the  priority  of  thirty  days  should  be  retained. 

We  are  asked  to  explore  the  possibility  of  extending  the  provisions 
of  The  Mechanics'  Lien  Act  to  provide  lien  security  for  wages  of  em- 
ployees in  industrial  undertakings.  This  proposal  is  one  of  wide 
economic  significance  in  the  manufacture  and  production  of  goods.  We 
do  not  think  that  it  should  be  considered  in  relation  to  the  provisions 
of  The  Mechanics'  Lien  Act. 


Section  15 

This  section  provides  for  a  lien  for  the  unpaid  purchase  price  of 
materials  actually  delivered  for  the  purpose  of  being  incorporated  into  a 
building  or  works,  but  which  have  not  been  actually  so  incorporated. 
Under  this  section  the  lien  is  on  the  material  not  on  the  real  property. 
Many  questions  arise  in  its  application.  One  asks:  How  is  the  lien  to  be 
realized  and  how  does  one  enforce  a  lien  on  sand  and  gravel  delivered  to 
a  project  site  when  some  has  been  supplied  by  one  supplier  and  some  by 
another  and  some  portion  of  that  supplied  is  incorporated  into  the 
building  and  some  is  not?  We  do  not  think  the  lien  claimant  under 
subsection  1  should  be  in  any  different  position  from  the  lien  claimant 
who  has  delivered  material  to  the  property  and  the  material  has  been 
actually  incorporated  into  the  building  or  works.  This  section  should  be 
redrafted  accordingly. 
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Section   16 — Subsection  1 

This  subsection  deals  with  the  registration  of  a  claim  for  lien. 
Clause  (a)  should  be  amended  to  provide  that  a  claim  for  a  lien  shall 
include  an  address  for  service  upon  the  person  claiming  the  lien,  which 
address  shall,  after  registration  of  the  lien,  be  the  place  at  or  where 
service  may  be  made  upon  the  claimant  either  personally  or  by  reg- 
istered mail.  Provision  should  be  made  that  all  services,  other  than 
service  of  a  statement  of  claim  and  notice  of  trial,  may  be  made  by 
registered  mail  at  the  address  for  service  contained  in  the  claim  for  lien, 
unless  the  Court  otherwise  directs. 


Section  21 — Subsection  5 

This  subsection  provides  that  an  unregistered  lienholder  shall  give 
written  notice  of  his  lien  to  the  owner,  the  mortgagee  and  the  lienholder 
who  has  commenced  the  action  before  the  day  appointed  for  the  trial 
of  the  action  and  shall  deposit  particulars  of  his  claim  verified  by 
affidavit  with  the  proper  officer  of  the  county  or  district  concerned.  The 
reference  to  "proper  officer"  is  vague  and  uncertain.  If  our  recom- 
mendation that  the  trial  of  lien  actions  be  removed  into  the  jurisdiction 
of  the  County  and  District  Courts  is  accepted,  the  words  "Office  of  the 
Clerk  of  the  County  or  District  Court  concerned"  should  be  substituted 
for  the  words  "proper  officer". 

A  number  of  representations  were  received  suggesting  that  the 
benefit  of  the  Act  should  be  confined  to  those  who  actually  have 
registered  claims  for  liens  within  the  prescribed  period,  and  what  is 
known  colloquially  as  the  "umbrella  principle"  should  be  abandoned. 
After  careful  consideration,  a  majority  of  the  Commissioners  decided 
that  the  existing  provisions  of  the  Act  still  constitute  a  useful  and  valid 
feature  of  it  and  recommend  that  no  change  in  principle  be  made  in  the 
protection  extended  to  unregistered  lien  claimants.  One  of  the  Com- 
missioners, Mr.  Bell,  does  not  concur  in  this  majority  opinion  and 
believes  that  there  is  now  no  valid  reason  for  the  retention  of  this 
principle. 


Section  28 — Subsection  3 

This  subsection  provides  for  the  production  and  inspection, 
pursuant  to  an  order  of  the  judge  having  jurisdiction  to  try  the  action 
or,  in  the  County  of  York,  the  master,  of  any  contract  or  agreement  or 
mortgage  or  agreement  for  sale.  We  think  the  right  to  production  should 
be  broadened.  The  subsection  should  be  amended  by  adding  the  words 
"or  the  contractor  or  subcontractor,  as  the  case  may  be"  after  the 
words  "unpaid  vendor  or  his  agent"  and  adding  the  words  "or  the  state 
of  the  accounts  or  other  relevant  documents"  after  the  words  "to 
inspect  any  such  contract  or  agreement  or  mortgage  or  agreement  for 
sale". 
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V 

AMENDMENTS  RELATIVE  TO  PROCEEDINGS 
TO  REALIZE  A  CLAIM   FOR  LIEN 


In  Part  III  of  this  report  we  recommended  that  the  jurisdiction  in 
actions  to  realize  a  claim  for  a  lien  be  transferred  from  the  Supreme 
Court  of  Ontario  to  the  County  and  District  Courts.  In  the  light  of 
various  submissions  received,  we  have  considered  whether  the  sub- 
stitution of  proceedings  different  from  those  now  provided  under  The 
Mechanics'  Lien  Act  would  be  an  improvement.  It  has  been  suggested 
that  claims  might  be  determined  by  a  summary  procedure,  e.g.  the 
commencement  of  proceedings  by  an  originating  notice  and  a  sub- 
sequent application  for  directions.  It  was  suggested  that  such  pro- 
cedure would  be  more  effective  and  expeditious.  We  are  not  convinced 
that  the  suggested  change  would  simplify  or  expedite  the  proceedings. 
A  notice  of  motion  with  a  proper  affidavit  attached  is  no  simpler  than 
drawing  a  statement  of  claim  and  would  not  likely  be  any  more  precise 
in  setting  out  the  issues  than  is  necessary  in  a  statement  of  claim.  It 
involves  two  documents  instead  of  one.  What  we  have  said  is  subject 
to  following  recommendations  with  respect  to  the  proceedings  to 
realize  a  claim  for  lien. 


Section  25 — Subsection  4  (a) 

The  power  of  the  Judge  under  this  section  is  limited  to  making  an 
order  that  the  registration  of  a  lien  and  the  registration  of  a  certificate 
of  action  be  vacated  on  proper  grounds.  The  Judge  has  no  power  to 
dismiss  the  action  before  trial.  We  are  told  that  the  practice  in  Toronto 
and  elsewhere  is  to  make  such  orders.  However,  in  some  jurisdictions 
it  has  been  held  that  the  Judge  cannot  make  an  order  vacating  the 
registration  of  the  lien  and-  the  certificate  of  action  before  the  trial  or 
dismiss  any  action  without  a  trial,  even  on  consent.  The  County  or 
District  Court  should  have  power  to  vacate  the  registration  of  the  lien, 
the  registration  of  the  certificate  of  action  and  to  dismiss  the  action  at 
any  time  on  proper  grounds. 


Section  25 — Subsection  7 

Our  attention  has  been  drawn  to  Form  83  set  out  in  "Mechanics' 
Liens  in  Canada"  by  Macklem  and  Bristow  at  page  372.  We  do  not 
approve  of  the  use  of  this  form.  We  recommend  that  section  25, 
subsection  7,  be  amended  to  make  it  clear  that  "the  certificate  of  the 
proper  registrar  certifying  the  facts  entitling  the  applicant  to  such 
order"  should  be  the  certificate  of  search  under  The  Land  Titles  Act  or 
the  registrar's  abstract  under  The  Registry  Act,  as  the  case  may  be, 
together  with  a  certified  copy  of  the  registered  claim  for  lien. 
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Proposed  subsection  9 

Attention  is  drawn  to  Bill  14  which  was  given  its  first  reading  on 
January  27th,  1966,  proposing  to  amend  section  25  by  adding  subsection 
9  as  set  out  in  the  Bill.  We  suggest  that  it  would  be  convenient  to 
consider  our  recommendations  along  with  this  Bill. 

Section  29 — Subsection  2 

This  subsection  which  provides  for  service  and  filing  of  the  state- 
ment of  claim  and  statement  of  defense  should  be  amended  to  provide 
that  the  statement  of  claim  should  be  served  within  thirty  days  after  it 
is  filed  and  that  the  statement  of  defence  should  be  delivered  within 
ten  days  after  the  statement  of  claim  is  served,  with  power  in  the  Court 
to  extend  the  time  of  service  of  either  pleading. 

Section  30 

This  section  should  be  amended  to  give  the  Court  power  to  order 
the  delivery  of  pleadings  on  behalf  of  all  parties  "deemed  to  be  parties 
to  the  action"  as  provided  by  the  section  and  to  order  production  and 
examination  for  discovery  in  proper  cases. 

Section  31 — Subsection  1 

This  subsection  should  be  amended  to  provide  that,  where  the  claim 
is  for  a  lien  in  respect  of  land  located  in  more  than  one  County,  the 
plaintiff  should  have  the  right  to  elect  to  proceed  in  any  County  or 
District  in  which  the  land  against  which  the  lien  is  claimed  is  situated 
and  that  the  trial  of  the  action  should  take  place  in  that  County  or 
District  subject  to  any  further  order  of  the  Court. 

Section  32 — Subsection  4 

The  power  given  to  the  Court  under  this  subsection  to  appoint  a 
trustee  to  manage  and  sell  or  manage  or  sell  the  property  in  question 
under  the  supervision  and  direction  of  the  Court  is  not  wide  enough. 
This  subsection  should  be  amended  to  provide  that  the  power  of  the 
trustee  appointed  should  be  extended  to  permit  him  to  mortgage  the 
property  with  the  approval  of  the  Court  to  facilitate  the  completion  of  a 
building  and  the  eventual  sale  of  the  property.  In  addition,  the  Court 
should  in  the  judgment  delivered  after  the  trial  or  following  the  judg- 
ment in  proper  cases  have  power  to  appoint  a  trustee  with  any  or  all  of 
the  following  powers:  to  manage,  to  sell  or  to  mortgage  the  property. 

The  Court  should  be  empowered  to  make  an  order  for  the  pre- 
servation of  the  property  and  materials  in  question.  Such  power  should 
be  exercisable  at  any  time  even  after  judgment  especially  when  an 
appeal  is  pending. 

Section  34 

This  section  should  be  amended  to  make  it  clear  that  the  Court 
may  make  an  order  giving  a  lienholder  the  carriage  of  the  proceedings 
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at  any  time  and  from  time  to  time.  It  may  be  that  the  lienholder 
having  the  carriage  of  the  proceedings  which  affects  other  lienholders 
may  not  be  conducting  the  proceedings  in  such  a  way  as  to  protect 
their  interest. 

Section  35 

Provision  should  be  made  that  any  party  to  any  action  or  any  other 
interested  party  should  have  the  right  to  apply  to  the  Court  for  direc- 
tions with  respect  to  discovery,  production,  pleadings  or  amendments 
thereto  or  all  matters  relating  to  the  trial  of  the  action. 

Section  35 — Subsection  1 

This  subsection  should  be  amended  to  provide  that  a  formal  order 
for  an  appointment  for  the  trial  should  be  signed  by  the  Judge  and  that 
this  order  should  be  entered  in  the  proceedings  where  it  will  be  available 
upon  search  to  any  person  interested. 

In  order  to  reduce  the  incidence  of  inflated  or  insupportable 
claims  for  liens,  an  interested  party  should  be  given  the  right  to  apply  to 
the  Court  for  an  order  to  cross-examine  a  lien  claimant  on  his  affidavit 
supporting  his  claim  for  lien. 

Section  35 — Subsection  4  (c) 

This  paragraph  makes  provision  for  the  content  of  the  judgment 
according  to  Form  6.  Schedule  3  to  Form  6  provides  that  there  shall  be 
included  in  the  judgment  the  names  of  persons  entitled  to  encumbrances 
other  than  mechanics'  liens,  the  amounts  thereof  and  costs.  When 
clause  (c)  of  subsection  4  and  Form  6  are  read  together,  it  would  ap- 
pear that  the  owner  is  required  to  pay  into  Court  a  sum  required  not 
only  to  discharge  the  amount  of  the  judgment  for  the  liens  but  the 
amount  of  the  subsequent  encumbrances  as  well  in  order  to  have  the 
liens  discharged  or  vacated,  failing  which  the  sale  would  proceed  in  the 
ordinary  manner.  The  amount  that  the  owner  should  be  required  to 
pay  into  court  in  this  event  should  be  the  gross  amount  of  the  lien 
together  with  the  costs  as  directed  in  the  judgment.  Form  6  should  be 
amended  accordingly. 

Paragraph  4  of  Form  6  should  be  further  amended  to  provide  that, 
in  case  of  default  in  payment  into  Court  and  a  sale  being  ordered,  the 
amount  realized  on  the  sale  of  the  owner's  interest  should  be  dis- 
tributed to  the  lienholders  together  with  the  costs  of  the  action  and  to 
prior,  intermediate  and  subsequent  encumbrancers  in  accordance  with 
their  priorities  as  found  by  the  Court. 

Section  35 — Subsection  6 

This  subsection  should  be  amended  to  provide  that  where  a  sale  is 
directed  the  Court  may  refer  the  matter  to  the  Clerk  of  the  County  or 
District  Court  in  proper  cases  to  supervise  the  conduct  of  the  sale. 
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Section  35 — Subsection  9 

Should  the  recommendation  made  in  Part  III  of  this  report,  that 
the  jurisdiction  be  transferred  to  the  County  and  District  Courts,  not 
be  adopted,  this  subsection  should  be  amended  or  a  new  subsection 
enacted  to  provide  relief  in  the  event  of  the  trial  Judge  dying  or  be- 
coming incapacitated  or  failing  to  deliver  judgment  within  a  reasonable 
time.  If  the  recommendation  is  adopted,  no  .amendment  would  be 
required  as  the  provisions  of  Consolidated  Rule  401  would  apply. 

Section  36 — Subsection  3 

This  subsection  has  no  relation  to  the  matters  dealt  with  in  sub- 
sections 1  and  2  and  should  more  properly  appear  as  clause  (d)  of  sub- 
section 4  of  section  35.  In  any  event,  the  word  "valid"  appearing 
in  the  first  line  of  the  subsection  should  be  deleted.  The  result  of  this 
amendment  would  be  that  a  claimant  would  have  a  right  to  obtain  a 
personal  judgment  even  though  he  failed  to  establish  that  he  was  at  any 
time  entitled  to  a  lien. 

Section  38 

Should  the  jurisdiction  to  try  actions  for  lien  claims  be  transferred 
to  the  County  and  District  Courts,  the  section  should  be  repealed  in 
view  of  the  provisions  of  the  Consolidated  Rules  of  Practice  which 
would  apply  to  the  payment  of  money  into  Court. 

Section  40 

Should  the  jurisdiction  to  try  actions  for  lien  claims  be  transferred 
to  the  County  and  District  Courts,  subsections  1,  2,  3  and  4  of  this 
section  should  be  repealed  and  the  general  provisions  for  appeal  as 
provided  by  The  County  Courts  Act  and  the  relevant  rules  of  practice 
relied  on. 

Sections  42  and  43 

These  sections  impose  limitations  on  the  quantum  of  costs.  The 
limitation  of  25  per  cent  of  the  total  amount  found  to  have  been  actually 
due  on  the  liens  should  be  maintained.  Within  this  limitation,  the 
Judge  trying  the  action  should  have  power  in  his  discretion  to  allow  and 
fix  costs  and  direct  by  whom  and  in  what  proportion  they  shall  be  paid. 
It  should  be  made  clear  that  the  ordinary  provisions  as  to  costs  with 
respect  to  the  trial  of  cases  in  the  County  or  District  Courts  do  not 
apply. 

Section  48 — Subsection  1 

This  section  which  provides  for  a  statutory  lien  in  favour  of  a 
mechanic  or  other  person  in  respect  of  work  done  on  a  chattel  might  be 
interpreted  that  a  lien  would  not  arise  where  skill  was  bestowed  on  a 
chattel  unless  material  was  supplied  with  it.     In  its  present  form,  it  is  in 
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the  conjunctive.  We  think  it  should  be  in  the  disjunctive.  The  first 
two  lines  should  be  amended  to  read  as  follows: 

"Every  mechanic  or  other  person  who  has  bestowed  money,  skill 
or  materials  upon  any  chattel  .  .  .  ." 

Forms  1,  2  and  3 

Forms  1,  2  and  3  do  not  appear  to  be  quite  accurate  when  read 
with  section  16,  subsection  1   (a).    In  the  last  line  of  paragraph  1  of 

Forms  1  and  2  the  words  "on  or  before  the day  of ,  19 .  . " 

do  not  conform  precisely  with  the  provisions  of  section  16,  subsection 
1  (a)  which  require  that  the  claim  for  lien  should  state  the  last  day  on 
which  the  work  or  service  was  done  or  the  materials  furnished  or 
placed,  or,  in  the  alternative,  the  date  when  the  work  was  to  be  done  or 
the  materials  furnished  or  placed.  The  suggested  Form  A  recommended 
by  the  Saskatchewan  Royal  Commission  is  much  clearer  and  would, 
if  adopted,  more  precisely  conform  to  the  statute. 

Form  3  should  likewise  be  amended  to  conform  to  our  recommenda- 
tion with  respect  to  the  amendment  of  Forms  1  and  2  so  as  to  show 
clearly  the  last  date  on  which  the  work  was  performed  or  the  last  date 
on  which  the  work  is  to  be  performed. 

Form  6 

The  recommended  amendments  to  Form  6  are  discussed  and  set 
out  on  page  20. 


In  making  the  recommendations  for  amendment  to  the  Act,  we 
have  dealt  specifically  with  those  sections  which  we  believe  require 
substantial  amendment.  Should  the  recommendations  be  accepted  in 
principle  in  whole  or  in  part,  the  Act  will  require  considerable  revision 
to  conform  with  the  proposed  amendments.  This  is  particularly  so  with 
reference  to  the  transfer  of  jurisdiction  to  the  County  and  District 
Courts.  The  legislation  has  been  a  development  of  more  than  eighty 
years.  Many  of  the  sections  do  not  measure  up  to  to-day's  standards 
of  draftsmanship.  Particular  attention  is  drawn  to  the  instances  where 
unrelated  subject-matters  are  dealt  with  in  the  same  section.  This 
particularly  applies  to  provisions  dealing  with  procedure,  which  should 
all  be  gathered  together  in  one  part  of  the  Act. 

Submissions  were  received  from  the  All  Canada  Insurance  Federa- 
tion to  the  effect  that  the  Act  should  be  amended  to  give  wage  earners, 
material  men  and  subcontractors  a  cause  of  action  against  a  surety  on  a 
performance  bond  when  the  principal  defaults  in  any  obligation  to  the 
claimant.  A  proposed  amendment  was  submitted,  which  is  attached 
hereto  as  Schedule  A.    The  proposed  legislation  should  be  considered 
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apart  from  the  law  respecting  mechanics'  liens  and,  if  adopted,  in- 
corporated in  a  separate  statute.  This  has  been  done  in  Manitoba  (see 
The  Guarantors'  Liability  Act,  Statutes  of  Manitoba,  1965,  c.  30)  and 
in  British  Columbia  (see  Laws  Declaratory  Amendment  Act,  R.S.B.C. 
1960,  c.  213,  as  amended  in  1964,  c.  27,  s.  3).  The  provisions  of  The 
Public  Works  Creditors  Payment  Act  (Statutes  of  Ontario,  1962-63, 
c.  121)  and  its  administration  are  related  to  these  proposals.  We  feel 
that  the  relevant  departments  of  government  should  be  consulted 
before  we  make  a  final  recommendation. 


February  22,  1966 


5-21 


DRAFT  BILL 


The  Mechanics'  Lien  Act,  1966 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows: 


Interpre- 


1.— (1)  In  this  Act,  iSSSS 

(a)  "completion  of  the  contract"  means  substantial  per- 
formance, not  necessarily  total  performance,  of  the 
contract; 

(b)  "contractor"  means  a  person  contracting  with  or 
employed  directly  by  the  owner  or  his  agent  for  the 
doing  of  work  or  the  placing  or  furnishing  of  materials 
for  any  of  the  purposes  mentioned  in  this  Act; 

(c)  "court"  means  a  court  having  jurisdiction  under  this 
Act; 

(d)  "judge"'  means  a  judge  of  the  court; 

(e)  "materials"  includes  every  kind  of  movable  property ; 

(J)  "owner"  includes  any  person  and  corporation,  includ- 
ing a  municipal  corporation  and  a  railway  company, 
having  any  estate  or  interest  in  the  land  upon  which 
or  in  respect  of  which  work  is  done  or  materials  are 
placed  or  furnished,  at  whose  request,  and 

(i)  upon  whose  credit,  or 

(ii)  on  whose  behalf,  or 

(iii)  with  whose  privity  or  consent,  or 

(iv)  for  whose  direct  benefit, 

work  is  done  or  materials  are  placed  or  furnished  and 
all  persons  claiming  under  him  or  it  whose  rights 
are  acquired  after  the  work  in  respect  of  which  the 
lien  is  claimed  is  commenced  or  the  materials  placed 
or  furnished  have  been  commenced  to  be  placed  or 
furnished ; 
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(g)   "registrar"  includes  a  master  of  titles; 

(h)   "registry  office"  includes  a  land  titles  office; 

(«')  "subcontractor"  means  a  person  not  contracting  with 
or  employed  directly  by  the  owner  or  his  agent  for 
any  of  the  purposes  mentioned  in  this  Act,  but  con- 
tracting with  or  employed  by  a  contractor  or,  under 
him,  by  another  subcontractor; 

(J)  "wages"  means  the  money  earned  by  a  workman  for 
work  done  by  time  or  as  piece  work,  and  includes  all 
monetary  supplementary  benefits,  whether  statutory 
or  contractual; 

(k)  "workman"  means  a  person  employed  for  wages  in 
any  kind  of  labour,  whether  employed  under  a 
contract  of  service  or  not.  R.S.O.  1960,  c.  233, 
s.   1,  amended. 

includes  (2)   In  this  Act,  the  expression  "the  doing  of  work"  in- 

•ervic©  eludes  the  performance  of  a  service,  and  corresponding  expres- 

sions have  corresponding  meanings.     New. 

of  straits'  2.  Nothing  in   this  Act  extends  to  any  public  street  or 

or  highways  highway,  or  to  any  work  or  improvement  done  or  caused  to 
be  done  by  a  municipal  corporation  thereon,  except  that  the 
provisions  of  section  11  as  to  the  retention  and  payment  of 
percentages  by  the  owner  apply  mutatis  mutandis  to  any 
such  work  or  improvement.     R.S.O.  1960,  c.  233,  s.  2,  amended. 

price™04  3. — (1)  All  sums  received  by  a  builder  or  contractor  or  a 

trust  fund  subcontractor  on  account  of  the  contract  price  constitute  a 
trust  fund  in  the  hands  of  the  builder  or  contractor  or  of  the 
subcontractor,  as  the  case  may  be,  for  the  benefit  of  the 
proprietor,  builder  or  contractor,  subcontractors,  Workmen's 
Compensation  Board,  workmen  and  persons  who  have  supplied 
material  on  account  of  the  contract  or  who  have  rented 
equipment  to  be  used  on  the  contract  site,  and  the  builder  or 
contractor  or  the  subcontractor,  as  the  case  may  be,  is  the 
trustee  of  all  such  sums  so  received  by  him  and,  until  all  work- 
men and  all  persons  who  have  supplied  materials  on  the 
contract  or  who  have  rented  equipment  to  be  used  on  the 
contract  site  and  all  subcontractors  are  paid  for  work  done 
or  materials  supplied  on  the  contract  and  the  Workmen's 
Compensation  Board  is  paid  any  assessment  with  respect 
thereto,  may  not  appropriate  or  convert  any  part  thereof  to 
his  own  use  or  to  any  use  not  authorized  by  the  trust. 

Exception  ^)  Notwithstanding  subsection    1,  where  a  builder,  con- 

tractor or  subcontractor  has  paid  in  whole  or  in  part  for  any 
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materials  supplied  on  account  of  the  contract  or  for  any  rented 
equipment  or  has  paid  any  workman  who  has  performed  any 
work  or  any  subcontractor  who  has  placed  or  furnished  any 
material  in  respect  of  the  contract,  the  retention  by  such 
builder,  contractor  or  subcontractor  of  a  sum  equal  to  the  sum 
so  paid  by  him  shall  be  deemed  not  to  be  an  appropriation  or 
conversion  thereof  to  his  own  use  or  to  any  use  not  authorized 
by  the  trust.     R.S.O.  1960,  c.  233,  s.  3  (1,  3),  amended. 

(3)  All  sums  received  by  an  owner,  which  are  intended  by  Advances  on 
the  lender  and  the  owner  to  be  used  in  the  financing,  including  etc,  a  tnlet 
the  payment  of  prior  encumbrances,  of  a  building,  structure 

or  work,  constitute,  subject  to  the  payment  of  prior  encum- 
brances, a  trust  fund  in  the  hands  of  the  owner  for  the  benefit 
of  the  persons  mentioned  in  subsection  1,  and,  until  the  claims 
of  all  such  persons  have  been  paid,  the  owner  may  not  appro- 
priate or  convert  any  part  thereof  to  his  own  use  or  to  any  use 
not  authorized  by  the  trust. 

(4)  Notwithstanding  subsection   3,   where  an  owner  hasExc«Ptlon 
himself  paid  in  whole  or  in  part  for  any  work  done,  for  any 
materials  placed  or  furnished  or  for  any  rented  equipment, 

the  retention  by  him  from  any  moneys  received  from  the 
lender  under  subsection  3  of  a  sum  equal  to  the  sum  so  paid 
by  him  shall  be  deemed  not  to  be  an  appropriation  or  conver- 
sion thereof  to  his  own  use  or  to  a  use  not  authorized  by  the 
trust.     New. 

(5)  Every  person  who  appropriates  or  converts  any  part  of  pe^ty  and 
the  trust  moneys  referred  to  in  subsection  1  or  3  to  his  own 

use  or  to  any  use  not  authorized  by  the  trust  is  guilty  of  an 
offence  and  on  summary  conviction  is  liable  to  a  fine  of  not 
more  than  $5,000  or  to  imprisonment  for  a  term  of  not  more 
than  two  years,  or  to  both,  and  every  director  or  officer  of  a  cor- 
poration who  knowingly  assents  to  or  acquiesces  in  any  such 
offence  by  the  corporation  is  guilty  of  such  offence,  in  addition 
to  the  corporation,  and  on  summary  conviction  is  liable  to  a 
fine  of  not  more  than  $5,000  or  to  imprisonment  for  a  term  of 
not  more  than  two  years,  or  to  both.  R.S.O.  I960,  c.  233, 
s.  3  (2),  amended. 

4. — (1)  Every    agreement,    oral    or    written,    express    or^|™f^6nt€ 
implied,  on  the  part  of  any  workman  that  this  Act  does  not  *ppJ|°*tlon 
apply  to  or  that  the  remedies  provided  by  it  are  not  available  **"•  void 
for  the  benefit  of  such  workman  is  void. 

(2)  Subsection  1  does  not  apply,  Exception 

(a)  to  a  manager,  officer  or  foreman;  or 

(b)  to  any  person  whose  wages  are  more  than  $25  a  day. 
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uiTrdVarty1        ^  ^°  agreement  deprives  any  person  otherwise  entitled 
of  agreement  to  a  lien  under  this  Act,  who  is  not  a  party  to  the  agreement, 

w&lviDff  lien 

of  the  benefit  of  the  lien,  but  it  attaches,  notwithstanding 
such  agreement.     R.S.O.  1960,  c.  233,  s.  4,  amended. 


CREATION  OF  LIENS 


Oeneral 
right  to  a 
lien 


5. — (1)  Unless  he  signs  an  express  agreement  to  the  con- 
trary and  in  that  case  subject  to  section  4,  any  person  who 
does  any  work  upon  or  in  respect  of,  or  places  or  furnishes  any 
materials  to  be  used  in,  the  making,  constructing,  erecting, 
fitting,  altering,  improving  or  repairing  of  any  land,  building, 
structure  or  works  or  the  appurtenances  to  any  of  them  for  any 
owner,  contractor  or  subcontractor  by  virtue  thereof  has  a 
lien  for  the  price  of  the  work  or  materials  upon  the  estate  or 
interest  of  the  owner  in  the  land,  building,  structure  or  works 
and  appurtenances  and  the  land  occupied  thereby  or  enjoyed 
therewith,  or  upon  or  in  respect  of  which  the  work  is  done,  or 
upon  which  the  materials  are  placed  or  furnished  to  be  used, 
limited,  however,  in  amount  to  the  sum  justly  due  to  the 
person  entitled  to  the  lien  and  to  the  sum  justly  owing,  except 
as  herein  provided,  by  the  owner,  and  the  placing  or  furnishing 
of  the  materials  to  be  used  upon  the  land  or  such  other  place 
in  the  immediate  vicinity  of  the  land  designated  by  the  owner 
or  his  agent  is  good  and  sufficient  delivery  for  the  purpose  of 
this  Act,  but  delivery  on  the  designated  land  does  not  make 
such  land  subject  to  a  lien. 


(2)  The  lien  given  by  subsection  1  attaches  as  therein  set 
out  where  the  materials  delivered  to  be  used  are  incorporated 


Lien 

attaches 

where 

incorporated  into  the  land,  building,  structure  or  works,  notwithstanding 

building         that  the  materials  may  not  have   been  delivered  in  strict 

accordance  with  subsection  1. 


Interpre- 
tation 


(3)  In  subsection  1,  "agent"  includes  the  contractor  or  sub- 
contractor for  whom  the  materials  are  placed  or  furnished, 
unless  the  person  placing  or  furnishing  the  materials  has  had 
actual  notice  from  the  owner  to  the  contrary.  R.S.O.  1960, 
c.  233,  s.  5,  amended. 


Lien  for 

rented 

equipment 


When 
husband's 
interest 
liable  for 
work  done 
or  materials 
furnished 
on  land  of 
married 
woman 


(4)  A  person  who  rents  equipment  to  an  owner,  contractor 
or  subcontractor  for  use  on  a  contract  site  shall  be  deemed 
for  the  purposes  of  this  Act  to  have  performed  a  service  and 
has  a  lien  for  the  price  of  the  rental  of  the  equipment  used  on 
the  contract  site.     New. 

6.  Where  work  is  done  or  materials  are  placed  or  furnished 
to  be  used  upon  or  in  respect  of  the  land  of  a  married  woman,  or 
in  which  she  has  an  interest  or  an  inchoate  right  of  dower,  with 
the  privity  or  consent  of  her  husband,  he  shall  be  presumed 
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conclusively  to  be  acting  as  her  agent  as  well  as  for  himself  for 
the  purposes  of  this  Act  unless  before  doing  the  work  or 
placing  or  furnishing  the  materials  the  person  doing  the  work 
or  placing  or  furnishing  the  materials  has  had  actual  notice  to 
the  contrary.     R.S.O.  1960,  c.  233,  s.  6,  amended. 

7. — (1)  Where  the  estate  or  interest  upon  which  the  lien  dJJfSS/iB**- 
attaches  is  leasehold,  the  fee  simple  is  also  subject  to  the  lien  leasehold 
if  the  person  doing  the  work  or  placing  or  furnishing  the 
materia]  gives  notice  in  writing,  by  personal  service,  to  the 
owner  or  his  agent  of  the  work  to  be  done  or  material  to  be 
placed  or  furnished  unless  the  owner  or  his  agent  within  ten 
days  thereafter  gives  notice  in  writing,  by  personal  service, 
to  such  person  that  he  will  not  be  responsible  therefor. 

(2)  No  forfeiture  or  attempted  forfeiture  of  the  lease  on  or0canceiia- 
the  part  of  the  landlord,  or  cancellation  or  attempted  cancel- ^°^e°^ffect 
lation  of  the  lease  except  for  non-payment  of  rent,  deprives  °f  °n  ,ion- 
any  person  otherwise  entitled  to  a  lien  of  the  benefit  of  the 

lien,  but  the  person  entitled  to  the  lien  may  pay  any  rent 
accruing  after  he  becomes  so  entitled,  and  the  amount  so  paid 
may  be  added  to  his  claim. 

(3)  Where  the  land  and  premises  upon  or  in  respect  of  which  Mortgages 
any  work  is  done  or  materials  are  placed  or  furnished  are 
encumbered  by  a  mortgage  or  other  charge  that  was  registered 

in  the  proper  registry  office  before  any  lien  under  this  Act 
arose,  the  mortgage  or  other  charge  has  priority  over  all  liens 
under  this  Act  to  the  extent  of  the  actual  value  of  the  land 
and  premises  at  the  time  the  first  lien  arose,  such  value  to  be 
ascertained  by  the  judge. 


(4)  The  time  at  which  the  first  lien  arose  shall  be  deemed  to  ji^ar 


When  first 

be  the  time  at  which  the  first  work  was  done  or  the  first 
materials  placed  or  furnished,  irrespective  of  whether  a  claim 
for  lien  in  respect  thereof  is  registered  or  enforced  and  whether 
or  not  such  lien  is  before  the  court. 

(5)  Any  mortgage  existing  as  a  valid  security,  notwith-  *Jture 
standing  that  it  is  a  prior  mortgage  within  the  meaning  of 
subsection  3,  may  also  secure  future  advances,  subject  to 
subsection  1  of  section  14. 

(6)  A  registered  agreement  for  the  sale  and  purchase  of^l^^red 
land  and  any  moneys  bona  fide  secured  or  payable  there-  f°r  Ba'e  and. 
under  has  the  same  priority  over  a  lien  as  is  provided  for  a  land  has 
mortgage  and  mortgage  moneys  in  subsections  3  and  5,  and  as  mortgage 
for  the  purposes  of  this  Act  the  seller  shall  be  deemed  to  be 

a  mortgagee,  and  any  moneys  bona  fide  secured  and  payable 
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under  such  agreement  shall  be  deemed  to  be  mortgage  moneys 
bona  fide  secured  or  advanced.  R.S.O.  1960,  c.  233,  s.  7, 
amended. 

Application        g#  Where  any  of  the  property  upon  which  a  lien  attaches 
or  insurance  '  r      *         »       *~ 

is  wholly  or  partly  destroyed  by  fire,  any  money  received 
by  reason  of  any  insurance  thereon  by  an  owner  or  prior 
mortgagee  or  chargee  shall  take  the  place  of  the  property  so 
destroyed  and  is,  after  satisfying  any  prior  mortgage  or  charge 
in  the  manner  and  to  the  extent  set  out  in  subsection  3  of 
section  7,  subject  to  the  claims  of  all  persons  for  liens  to  the 
same  extent  as  if  the  money  had  been  realized  by  a  sale  of 
the  property  in  an  action  to  enforce  the  lien.  R.S.O.  1960, 
c.  233,  s.  8. 

amounTof         &«  Save  as  herein  otherwise  provided,  the  lien  does  not 
uabUity         attach  so  as  to  make  the  owner  liable  for  a  greater  sum  than 

the  sum  payable  by  the  owner  to  the  contractor.     R.S.O. 

1960,  c.  233,  s.  9. 


Limit  of 
Hen  when 
claimed  by 
other 
than  con- 
tractor 


10.  Save  as  herein  otherwise  provided,  where  the  lien  is 
claimed  by  any  person  other  than  the  contractor,  the  amount 
that  may  be  claimed  in  respect  thereof  is  limited  to  the  amount 
owing  to  the  contractor  or  subcontractor  or  other  person  for 
whom  the  work  has  been  done  or  the  materials  were  placed  or 
furnished.     R.S.O.   1960,  c  233,  s.   10,  amended. 


Holdback 


11. — (1)  In  all  cases,  the  person  primarily  liable  upon  any 
contract  under  or  by  virtue  of  which  a  lien  may  arise  shall, 
as  the  work  is  done  or  the  materials  are  furnished  under  the 
contract,  retain  for  a  period  of  thirty-seven  days  after  the 
completion  or  abandonment  of  the  work  done  or  to  be  done 
under  the  contract  20  per  cent  of  the  value  of  the  work  and 
materials  actually  done,  placed  or  furnished,  as  mentioned  in 
section  5,  irrespective  of  whether  the  contract  or  subcontract 
provides  for  partial  payments  or  payment  on  completion  of 
the  work,  and  the  value  shall  be  calculated  upon  evidence 
given  in  that  regard  on  the  basis  of  the  contract  price  or,  if 
there  is  no  specific  contract  price,  on  the  basis  of  the  actual 
value  of  the  work  or  materials.  R.S.O.  1960,  c.  233,  s.  11  (1), 
amended. 


Idem, 
where  con- 
tract price 
exceeds 
$26,000 


(2)  Where  the  contract  price  or  actual  value  exceeds 
$25,000,  the  amount  to  be  retained  is  15  per  cent  instead  of 
20  per  cent     R.S.O.  1960,  c  233,  s.  11  (2). 


Reduction  (3)   jn  the  c^se  of  a  contract  that  is  under  the  supervision 

In  amount  x    '  *  *c 

retained  of  an  architect,  engineer  or  other  person  upon  whose  certin- 
cate  payments  are  to  be  made,  where  thirty-seven  days  have 
elapsed  after  a  certificate  issued  by  that  architect,  engineer  or 
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other  person  to  the  effect  that  the  subcontract  has  been  com- 
pleted to  his  satisfaction  has  been  given  to  the  person  primarily 
liable  upon  that  contract  and  to  the  person  who  became  a 
subcontractor  by  a  subcontract  made  directly  under  that 
contract,  the  amount  to  be  retained  by  the  person  primarily 
liable  upon  that  contract  shall  be  reduced  by  15  per  cent  or 
20  per  cent,  as  the  case  may  be,  of  the  subcontract  price  or,  if 
there  is  no  specific  subcontract  price,  by  15  per  cent  or  20  per 
cent,  as  the  case  may  be,  of  the  actual  value  of  the  work 
done  or  materials  placed  or  furnished  under  that  subcontract, 
but  this  subsection  does  not  operate  if  and  so  long  as  any  lien 
derived  under  that  subcontract  is  preserved  by  anything  done 
under  this  Act. 

(4)  Where  a  certificate  issued   by  an  architect,  engineer Idem 
or  other  person  to  the  effect  that  a  subcontract  by  which  a 
subcontractor  became  a  subcontractor  has  been  completed  to 

the  satisfaction  of  that  architect,  engineer  or  other  person  has 
been  given  to  that  subcontractor,  then  for  the  purposes  of 
subsections  1,  2  and  3  of  section  21  and  section  23  that  sub- 
contract and  any  materials  placed  or  furnished  or  to  be 
placed  or  furnished  thereunder  and  any  work  done  or  to  be 
done  thereunder  shall,  so  far  as  concerns  any  lien  thereunder 
of  that  subcontractor,  be  deemed  to  have  been  completed  or 
placed  or  furnished  not  later  than  the  time  at  which  the  certi- 
ficate was  so  given.     R.S.O.  1960,  c.  233,  s.  11  (3,  4),  amended. 

(5)  Where   the  architect,  engineer  or  other  person   upon  ^o^t  order 
whose  certificate  payments  are  to  be  made  under  a  contract  certificate 
neglects  or  refuses  to  issue  or  deliver  a  certificate  as  required, 

the  court,  upon  application  and  upon  being  satisfied  that  the 
certificate  should  have  been  issued  and  delivered,  may  make 
an  order,  upon  such  terms  and  conditions  as  to  costs  and  other- 
wise as  it  deems  just,  that  the  contract  has  been  completed, 
and  any  such  order  has  the  same  force  and  effect  as  if  the  certi- 
ficate had  been  issued  and  delivered  by  the  architect,  engineer 
or  other  person.     New. 

(6)  The  lien  is  a  charge  upon  the  amount  directed  to  be,^[e0tnof 
retained  by  this  section  in  favour  of  lien  claimants  whose  liens  amount* 

retained 

are  derived  under  persons  to  whom  the  moneys  so  required 
to  be  retained  are  respectively  payable. 

(7)  All  payments  up  to  80  per  cent  as  fixed  by  subsection  1  Payments 
or  up  to  85  per  cent  as  fixed  by  subsection  2  and  payments  good  faith 
permitted  as  a  result  of  the  operation  of  subsections  3  and  4  notice  of 
made  in  good  faith  by  an  owner  to  a  contractor,  or  by  a  con-  en 
tractor  to  a  subcontractor,  or  by  one  subcontractor  to  another 
subcontractor,  before  notice  in  writing  of  the  lien  given  by 
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the  person  claiming  the  lien  to  the  owner,  contractor  or  sub- 
contractor, as  the  case  may  be,  operate  as  a  discharge  pro  tanto 
of  the  lien. 


Payment  of 
percentage 
and 

discharge 
of  liens 


(8)  Payment  of  the  percentage  required  to  be  retained 
under  this  section  may  be  validly  made  so  as  to  discharge 
all  liens  or  charges  in  respect  thereof  after  the  expiration  of 
the  period  of  thirty-seven  days  mentioned  in  subsection  1 
unless  in  the  meantime  proceedings  have  been  commenced  to 
enforce  any  lien  or  charge  against  the  percentage  as  provided 
by  sections  22  and  23,  in  which  case  the  owner  may  pay  the 
percentage  into  court  in  the  proceedings,  and  such  payment 
constitutes  valid  payment  in  discharge  of  the  owner  to  the 
amount  thereof. 


Amendment 
of  contract* 


(9)  Every  contract  is  amended  in  so  far  as  is  necessary  to 
be  in  conformity  with  this  section.  R.S.O.  I960,  c.  233, 
s.  11  (5-8). 


Where 
percentage 
not  to  be 

applied 


(10)  Where  the  contractor  or  subcontractor  makes  default 
in  completing  his  contract,  the  percentage  shall  not,  as  against 
any  lien  claimant  who  by  virtue  of  subsection  6  has  a  charge 
thereupon,  be  applied  by  the  owner,  contractor  or  subcon- 
tractor to  the  completion  of  the  contract  or  for  any  other 
purpose  nor  to  the  payment  of  damages  for  the  non-completion 
of  the  contract  by  the  contractor  or  subcontractor  nor  in 
payment  or  satisfaction  of  any  claim  against  the  contractor  or 
subcontractor.     R.S.O.  1960,  c.  233,  s.  11  (9),  amended. 


Payments 
made 
directly 
by  owner 
to  persons 
entitled  to 
lien 


12.  If  an  owner,  contractor  or  subcontractor  makes  a 
payment  to  any  person  entitled  to  a  lien  under  section  5 
for  or  on  account  of  any  debt,  justly  due  to  him  for  work 
done  or  for  materials  placed  or  furnished  to  be  used  as  therein 
mentioned,  for  which  he  is  not  primarily  liable,  and  within 
three  days  afterwards  gives  written  notice  of  the  payment 
to  the  person  primarily  liable,  or  his  agent,  the  payment  shall 
be  deemed  to  be  a  payment  on  his  contract  generally  to  the 
contractor  or  subcontractor  primarily  liable  but  not  so  as  to 
affect  the  percentage  to  be  retained  by  the  owner  as  provided 
by  section  11.     R.S.O.  1960,  c.  233,  s.  12  (1),  amended. 


Rights  of 

ru  boon- 
tractor 


13.  Every  subcontractor  is  entitled  to  enforce  his  lien  not- 
withstanding the  non-completion  or  abandonment  of  the 
contract  by  any  contractor  or  subcontractor  under  whom  he 
claims.     R.S.O.  1960,  c.  233,  s.  12  (2). 


Priority  of 

lira 


14. — (1)  The  lien  has  priority  over  all  judgments,  execu- 
tions, assignments,  attachments,  garnishments  and  receiving 
orders  recovered,  issued  or  made  after  the  lien  arises,  and  over 
all  payments  or  advances  made  on  account  of  any  conveyance 
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or  mortgage  after  notice  in  writing  of  the  lien  has  been  given 
to  the  person  making  such  payments  or  after  registration  of  a 
claim  for  the  lien  as  hereinafter  provided,  and,  in  the  absence 
of  such  notice  in  writing  or  the  registration  of  a  claim  for  lien, 
all  such  payments  or  advances  have  priority  over  any  such 
lien.     R.S.6.   1960,  c.  233,  s.   13  (1),  amended. 

(2)  Except   where   it   is  otherwise   provided   by   this  Act.fmong7 
no  person  entitled   to  a  lien  on  any  property  or  money  is  lienho'der8 
entitled  to  any  priority  or  preference  over  another  person  of 

the  same  class  entitled  to  a  lien  on  such  property  or  money, 
and  each  class  of  lienholders  ranks  pari  passu  for  their  several 
amounts,  and  the  proceeds  of  any  sale  shall  be  distributed 
among  them  pro  rata  according  to  their  several  classes  and 
rights. 

(3)  Any  conveyance,   mortgage  or  charge  of  or  on  'and  Moj^f e 
given  to  any  person  entitled  to  a  lien  thereon  under  this  Act  person 

f  J    \  .  ii-ti        entitled  to 

in  payment  of  or  as  security  for  any  such  claim,  whether  lien  void  as 
given  before  or  after  such  lien  claim   has  arisen,  shall,  as  holders 
against  other  parties  entitled  to  liens  under  this  Act,  on  any 
such  land  be  deemed  to  be  fraudulent  and  void.     R.S.O.  1960, 
c.  233,  s.  13  (2,  3). 


PRIORITY  OF  WAGES 

15. — (1)  Every   workman    whose   lien    is   for   wages   has  Priority  of 
•     •  i  r    i  •         i  uti-       llens  for 

priority  to  the  extent  of  thirty  days  wages  over  all  other  liens  wages 

derived  through  the  same  contractor  or  subcontractor  to  the 

extent  of  and  on  the  20  per  cent  or  15  per  cent,  as  the  case  may 

be,  directed  to  be  retained  by  section  1 1  to  which  the  contractor 

or  subcontractor  through  whom  the  lien  is  derived  is  entitled, 

and  all  such  workmen  rank  thereon  pari  passu. 

(2)  Every  wage-earner  is  entitled  to  enforce  a  lien  in  respect  ,fennf<incine 
of  any  contract  or  subcontract  that  has  not  been  completed  «uch  cases 
and,  notwithstanding  anything  to  the  contrary  in  this  Act, 

may  serve  a  notice  of  motion  on  the  proper  persons,  returnable 
in  four  days  after  service  thereof  before  the  court,  that  the 
applicant  will  on  the  return  of  the  motion  ask  for  judgment  on 
his  claim  for  lien,  registered  particulars  of  which  shall  accom- 
pany the  notice  of  motion  duly  verified  by  affidavit. 

(3)  If  the  contract  has  not  been  completed  when  the  lien  ^^nx*** 
is  claimed  by  a  wage-earner,  the  percentage  shall  be  calcu- ^J^  °°°- 
lated  on  the  value  of  the  work  done  or  materials  placed  or  fulled 
furnished  by  the  contractor  or  subcontractor  by  whom  the 
wage-earner  is  employed,  having  regard  to  the  contract  price, 

if  any. 
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dafeat™  to  (*)  Every  device  by  an  owner,  contractor  or  subcontractor 

priority  of     to  defeat  the  priority  given  to  a  wage-earner  for  his  wages 
earners  and  every  payment  made  for  the  purpose  of  defeating  or  im- 

pairing a  lien  are  void.     R.S.O.  1960,  c.  233,  s.  14,  amended. 


REGISTRATION 

ofeciafm tlon       1®' — (1)  A  claim  for  a  lien  may  be  registered  in  the  proper 
for  lien  registry  office  and  shall  set  out, 

(a)  the  name  and  an  address  for  service  of  the  person 
claiming  the  lien  and  of  the  owner  or  of  the  person 
whom  the  person  claiming  the  lien,  or  his  agent, 
believes  to  be  the  owner  of  the  land,  and  of  the  person 
for  whom  the  work  was  or  is  to  be  done,  or  the 
materials  were  or  are  to  be  placed  or  furnished,  and 
the  time  within  which  the  same  was  or  was  to  be 
done  or  placed  or  furnished; 

(b)  a  short  description  of  the  work  done  or  to  be  done, 
or  the  materials  placed  or  furnished  or  to  be  placed 
or  furnished; 

(c)  the  sum  claimed  as  due  or  to  become  due; 
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(d)  a  description  of  the  land  as  required  by  The  Land 
Titles  Act  or  The  Registry  Act  and  the  regulations 
thereunder,  as  the  case  may  be;  and 


(c)  the  date  of  expiry  of  the  period  of  credit  when  credit 
has  been  given.  R.S.O.  1960,  c.  233,  s.  16  (1), 
amended. 


Verification 
of  claim 


(2)  The  claim  shall  be  verified  in  duplicate  by  the  affidavit 
of  the  person  claiming  the  lien,  or  of  his  agent  or  assignee 
who  has  a  personal  knowledge  of  the  matters  required  to  be 
verified,  and  the  affidavit  of  the  agent  or  assignee  shall  state 
that  he  has  such  knowledge. 


Lien 

against 

railway 


(3)  When  it  is  desired  to  register  a  claim  for  lien  against  a 
railway,  it  is  sufficient  description  of  the  land  of  the  railway 
company  to  describe  it  as  the  land  of  the  railway  company, 
and  every  such  claim  shall  be  registered  in  the  general  register 
in  the  office  for  the  registry  division  within  which  the  lien  is 
claimed  to  have  arisen.     R.S.O.  1960,  c.  233,  s.  16  (2,  3). 


be^nciud^d        W* — (*)  A  claim  for  lien  may  include  claims  against  any 

in  claim         number  of  properties,  and  any  number  of  persons  claiming 

liens  upon  the  same  property  may  unite  therein,  but,  where 
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more  than  one  lien  is  included  in  one  claim,  each  claim  for 
lien  shall  be  verified  by  affidavit  as  provided  in  section  16. 

(2)  The  court  has  jurisdiction  equitably  to  apportion  against  mentof0n" 
the  respective  properties  the  amounts  included  in  any  claim  orclaims 
claims  under  subsection  1.    R.S.O.  1960,  c.  233,  s.  17,  amended. 

18. — (1)  Substantial  compliance  with  sections  16,  17  and  JJ regtetering 
29  is  sufficient  and  no  claim  for  lien  is  invalidated  by  reason  of hen8 
failure  to  comply  with  any  of  the  requirements  of  such  sections 
unless,  in  the  opinion  of  the  judge,  the  owner,  contractor  or 
subcontractor,  mortgagee  or  other  person  is  prejudiced  thereby, 
and  then  only  to  the  extent  to  which  he  is  thereby  prejudiced. 

(2)  Nothing  in  this  section  dispenses  with  registration  of  SSK10" 
the  claim  for  lien.     R.S.O.  1960,  c.  233,  s.  18,  amended. 

19.  A  duplicate  of  the  claim  for  lien,  bearing  the  registrar's  beUfliedate  to 
certificate  of  registration,  shall  be  filed  in  the  office  of  the  clerk 

of  the  county  or  district  court  of  the  county  or  district  in 
which  the  land  is  situate  on  or  before  the  trial  of  the  action. 
R.S.O.  1960,  c.  233,  s.  19  (1),  amended. 

20.  Where  a  claim  is  so  registered,  the  person  entitled  tortus 

a  lien  shall  be  deemed  to  be  a  purchaser  pro  tanto  and  aclalm*nt 
purchaser  within  the  provisions  of  The  Registry  Act  and  The  J^sJg  ^ol ' 
Land  Titles  Act,  but,  except  as  herein  otherwise  provided, 
those  Acts  do  not  apply  to  any  lien  arising  under  this  Act. 
R.S.O.  1960,  c.  233,  s.  20,  amended. 

21. — (1)  A  claim  for  lien  by  a  contractor  or  subcontractor  {fJJUj'fo/ 
in  cases  not  otherwise  provided  for  may  be  registered  before  registration 
or  during  the  performance  of  the  contract  or  of  the  subcontract 
or  within  thirty-seven  days  after  the  completion  or  abandon- 
ment of  the  contract  or  of  the  subcontract,  as  the  case  may 
be.     R.S.O.  1960,  c.  233,  s.  21  (1). 

(2)  A  claim  for  lien  for  materials  may  be  registered  before  Materials 
or  during  the  placing  or  furnishing  thereof,  or  within  thirty- 
seven  days  after  the  placing  or  furnishing  of  the  last  material 

so  placed  or  furnished.     R.S.O.  1960,  c.  233,  s.  21  (2),  amended. 

(3)  A  claim  for  lien  for  services  may  be  registered  at  anySorv,cea 
time  during  the  performance  of  the  service  or  within  thirty- 
seven  days  after  the  completion  of  the  service.     R.S.O.  1960, 

c.  233,  s.  21  (3). 

(4)  A  claim  for  lien  for  wages  may  be  registered  at  any  time  Wa««« 
during  the  doing  of  the  work  for  which  the  wages  are  claimed 

or  within  thirty-seven  days  after  the  last  work  was  done  for 
which  the  lien  is  claimed. 
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Duty  of 
lien  claimant 
whose  lien 
is  not 
registered 


(5)  Every  lien  claimant  who  does  not  register  a  claim  for 
lien  and  whose  lien  is  preserved  by  an  action  commenced  by 
another  lien  claimant  shall,  before  the  day  appointed  for  the 
trial  of  the  action,  give  written  notice  of  his  lien  to  the  owner 
or  his  agent,  the  mortgagee  or  his  agent  and  the  lien  claimant 
who  has  commenced  the  action,  and  shall  deposit  with  the 
clerk  of  the  county  or  district  court  in  which  the  action  has 
been  commenced  the  particulars  of  his  claim  verified  by 
affidavit.     R.S.O.  1960,  c.  233,  s.  21  (4,  5),  amended. 


EXPIRY  AND  DISCHARGE 


Expiry  of 

hene 


22. — (1)  Every  lien  for  which  a  claim  is  not  registered 
ceases  to  exist  on  the  expiration  of  the  time  limited  in  section  2 1 
for  the  registration  thereof  unless  in  the  meantime  an  action 
is  commenced  to  realize  the  claim  or  in  which  the  claim  may  be 
realized  and  a  certificate  thereof  is  registered  in  the  registry 
office  in  which  the  claim  might  have  been  registered. 


Vacating 
orders 


(2)  Where  a  certificate  of  action  has  been  registered  for 
two  years  or  more  in  the  registry  office  and  no  appointment 
has  been  taken  out  for  the  trial  of  the  action,  the  judge  may, 
upon  the  application  ex  parte  of  any  interested  person,  make 
an  order  vacating  the  certificate  of  action  and  discharging  all 
liens  depending  thereon.     R.S.O.  1960,  c.  233,  s.  22,  amended. 


When  lien 
to  cease 
If  registered 
and  not 
proceeded 
upon 


23.  Every  lien  for  which  a  claim  is  registered  ceases  to 
exist  on  the  expiration  of  ninety  days  after  the  work  has  been 
completed  or  the  materials  have  been  placed  or  furnished,  or 
after  the  expiry  of  the  period  of  credit,  where  such  period  is 
mentioned  in  the  registered  claim  for  lien,  unless  in  the 
meantime  an  action  is  commenced  to  realize  the  claim  or  in 
which  the  claim  may  be  realized,  and  a  certificate  is  registered 
as  provided  by  section  22.     R.S.O.  1960,  c.  233,  s.  23,  amended. 


Assignment 
or  death  of 
Hen 
claimant 


24.  The  rights  of  a  lien  claimant  may  be  assigned  by  an 
instrument  in  writing  and,  if  not  assigned,  upon  his  death 
pass  to  his  personal  representative.     R.S.O.  1960,  c.  233,  s.  24, 

amended. 


Discharge 
of  lien 


25. — (1)  A  claim  for  lien  may  be  discharged  by  the  regis- 
tration of  a  receipt  acknowledging  payment, 


(a)  where  made  by  a  claimant  that  is  not  a  corporation, 
signed  by  the  claimant  or  his  agent  duly  authorized 
in  writing  and  verified  by  affidavit; 


(b)  where  made  by  a  claimant  that  is  a  corporation, 
sealed  with  its  corporate  seal.  R.S.O.  1960,  c.  233, 
s.   25   (1),  amended. 
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(2)  Upon  application,  the  court  may,  at  any  time,  payment °r 

into  court 
and  vacating 

(a)  allow   security   for   or   payment   into   court   of   the  certificate 
amount  of  the  claim  and  such  costs  as  it  may  fix,  of  action 
and    thereupon   order   that   the   registration   of   the 

claim  for  lien  be  discharged  and  that  the  registration 
of  the  certificate  of  action,  if  any,  be  vacated; 

(b)  upon  any  other  proper  ground,  order  that  the  regis- 
tration of  the  claim  for  lien  be  discharged  and  that 
the  registration  of  the  certificate  of  action,  if  any, 
be  vacated;  or 

(c)  upon  proper  grounds,  dismiss  the  action.  R.S.O. 
1960,  c.  233,  s.  25  (4),  amended. 

(3)  Notwithstanding  sections  22  and   23,  where  an  order  order'under 
to  vacate  the  registration  of  a  lien  is  made  under  clause  a  of 8Ub8-  2- 
subsection  2,  the  lien  does  not  cease  to  exist  for  the  reason  that 

no  certificate  of  action  is  registered. 

(4)  Any  money  so  paid  into  court,  or  any  bond  or  other  Money  paid 
security  for  securing  the  like  amount  and  satisfactory  to  the 

court,  takes  the  place  of  the  property  discharged  and  is 
subject  to  the  claims  of  every  person  who  has  at  the  time  of 
the  application  registered  his  claim  for  lien  or  given  notice 
of  the  claim  under  subsection  6  of  section  11  or  section  14  to 
the  same  extent  as  if  the  money,  bond  or  other  security  was 
realized  by  a  sale  of  the  property  in  an  action  to  enforce  the 
lien,  but  such  amount  as  the  court  finds  to  be  owing  to  the 
person  whose  lien  has  been  so  vacated  is  a  first  charge  upon 
the  money,  bond  or  other  security. 

(5)  Where   the  certificate  required   by  section   22  or   23  where  notice 

i  i  •  j        •  i  •         i  -ti-  i  of  appliea- 

has  not  been  registered  within  the  prescribed  time  and  an  tion  to 
application  is  made  to  vacate  the  registration  of  a  claim  requisite 
for  lien  after  the  time  for  registration  of  the  certificate,  the 
order  vacating  the  lien  may  be  made  ex  parte  upon  production 
of  a  certificate  of  search  under  The  Land  Titles  Act  or  of  a  regis-  R.s.o.  i960, 
trar's  abstract  under  The  Registry  Act,  as  the  case  may  be, 
together  with  a  certified  copy  of  the  registered  claim  for  lien. 
R.S.O.  1960,  c  233,  s.  25  (5-7),  amended. 

(6)  Where   money   has  been   paid   into  court  or  a   bond  ^oney  out f 
deposited  in  court  pursuant  to  an  order  under  subsection  2, of  court 
the  court  may,  with  the  consent  of  all  parties  and  lien  claimants 
affected,  order  the  money  to  be  paid  out  to  the  persons  entitled 
thereto  or  the  delivery  up  of  the  bond  for  cancellation,  as  the 

case  may  be.     1961-62,  c.  78,  s.   1,  amended. 
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Registration 
number 


R.S.O.  1960. 
cc.  204,  348 


(7)  An  order  discharging  a  claim  for  lien  or  vacating  a 
certificate  of  action  shall  be  registered  by  registering  the 
order  or  a  certificate  thereof,  under  the  seal  of  the  court,  that 
includes  a  description  of  the  land  as  required  by  The  Land 
Titles  Act  or  The  Registry  Act  and  the  regulations  thereunder, 
as  the  case  may  be,  and  a  reference  to  the  registration  number 
of  every  registered  claim  for  lien  and  certificate  of  action 
affected  thereby.     1966,  c.  84,  s.   1,  amended. 


EFFECT   OF  TAKING  SECURITY  OR  EXTENDING  TIME 


Effect 
generally 


26. — (1)  The  taking  of  any  security  for,  or  the  acceptance 
of  any  promissory  note  or  bill  of  exchange  for,  or  the  taking 
of  any  acknowledgment  of  the  claim,  or  the  giving  of  time 
for  the  payment  thereof,  or  the  taking  of  any  proceedings  for 
the  recovery,  or  the  recovery  of  a  personal  judgment  for  the 
claim,  does  not  merge,  waive,  pay,  satisfy,  prejudice  or  destroy 
the  lien  unless  the  claimant  agrees  in  writing  that  it  has  that 
effect.     R.S.O.  1960,  c.  233,  s.  26  (1). 


Where 
period 
of  credit 
not  expired 


(2)  Where  any  such  promissory  note  or  bill  of  exchange 
has  been  negotiated,  the  lien  claimant  does  not  thereby  lose 
his  right  to  claim  for  lien  if,  at  the  time  of  bringing  his  action 
to  enforce  it  or  where  an  action  is  brought  by  another  lien 
claimant,  he  is,  at  the  time  of  proving  his  claim  in  the  action, 
the  holder  of  such  promissory  note  or  bill  of  exchange. 


Time  for 
bringing 
action  not 
extended 


(3)  Nothing  in  subsection  2  extends  the  time  limited  by 
this  Act  for  bringing  an  action  to  enforce  a  claim  for  lien. 


Time  for  (4)  A  person  who  has  extended  the  time  for  payment  of  a 

action  by       claim  for  which  he  has  a  claim  for  lien,  in  order  to  obtain  the 

Kave°time°    benefit  of  this  section,  shall  commence  an  action  to  enforce 

for  payment  the  ciaim  within  the  time  prescribed  by  this  Act  and  shall 

register  a  certificate  as  required  by  sections  22  and  23,  but  no 

further  proceedings  shall  be  taken  in  the  action  until  the 

expiration  of  such  extension  of  time.     R.S.O.   1960,  c.  233, 

s.  26  (2-4),  amended. 


Proving 
claim  in 
action  by 
another 
person 


27.  Where  the  period  of  credit  in  respect  of  a  claim  has  not 
expired,  or  where  there  has  been  an  extension  of  time,  for 
payment  of  the  claim,  the  lien  claimant  may  nevertheless,  if 
an  action  is  commenced  by  any  other  person  to  enforce  a  claim 
for  lien  against  the  same  property,  prove  and  obtain  payment 
of  his  claim  in  the  action  as  if  the  period  of  credit  or  the 
extended  time  had  expired.     R.S.O.  1960,  c.  233,  s.  27. 
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LIEN  CLAIMANT  S  RIGHTS  TO  INFORMATION 

28. — (1)  Any  lien  claimant  may,  in  writing,  at  any  time  of  contract 
demand  of  the  owner  or  his  agent  the  production,  for  inspec-  m«nfree" 
tion,  of  the  contract  or  agreement  with  the  contractor  for 
or  in  respect  of  which  the  work  is  or  is  to  be  done  or  the 
materials  are  or  are  to  be  placed  or  furnished,  if  the  contract  or 
agreement  is  in  writing  or,  if  not  in  writing,  the  terms  of  the 
contract  or  agreement  and  the  state  of  the  accounts  between 
the  owner  and  the  contractor,  and,  if  the  owner  or  his  agent 
does  not,  at  the  time  of  the  demand  or  within  a  reasonable 
time  thereafter,  produce  the  contract  or  agreement  if  in  writing 
or,  if  not  in  writing,  does  not  inform  the  person  making  the 
demand  of  the  terms  of  the  contract  or  agreement  and  the 
amount  due  and  unpaid  upon  the  contract  or  agreement  or  if 
he  knowingly  falsely  states  the  terms  of  the  contract  or  agree- 
ment or  the  amount  due  or  unpaid  thereon  and  if  the  person 
claiming  the  lien  sustains  loss  by  reason  of  the  refusal  or 
neglect  or  false  statement,  the  owner  is  liable  to  him  for  the 
amount  of  the  loss  in  an  action  therefor  or  in  any  action  for 
the  enforcement  of  a  lien  under  this  Act,  and  subsection  4  of 
section  35  applies. 

(2)  Any  lien  claimant  may  in  writing  at  any  time  demand  of  of^ort-nt 
a  mortgagee  or  unpaid  vendor  or  his  agent  the  terms  of  any{^)<aBldor 
mortgage  on  the  land  or  of  any  agreement  for  the  purchase  vendor 
of  the  land  in  respect  of  which  the  work  is  or  is  to  be  done  or  the 
materials  are  or  are  to  be  placed  or  furnished  and  a  statement 
showing  the  amount  advanced  on  the  mortgage  or  the  amount 
owing  on  the  agreement,  as  the  case  may  be,  and,  if  the  mort- 
gagee or  vendor  or  his  agent  fails  to  inform  the  lien  claimant  at 
the  time  of  the  demand  or  within  a  reasonable  time  thereafter 
of  the  terms  of  the  mortgage  or  agreement  and  the  amount 
advanced  or  owing  thereon  or  if  he  knowingly  falsely  states 
the  terms  of  the  mortgage  or  agreement  and  the  amount 
owing  thereon  and  the  lien  claimant  sustains  loss  by  the  refusal 
or  neglect  or  misstatement,  the  mortgagee  or  vendor  is  liable 
to  him  for  the  amount  of  the  loss  in  an  action  therefor  or  in 
any  action  for  the  enforcement  of  a  lien  under  this  Act,  and 
subsection  4  of  section  35  applies. 

(3)  The  court  may,  on  a  summary  application  at  any  time  oToontrict 
before  or  after  an  action  is  commenced  for  the  enforcement  of  monf1**" 
the  claim  for  lien,  make  an  order  requiring  the  owner  or  his 
agent  or  the  mortgagee  or  his  agent  or  the  unpaid  vendor  or 
his  agent  or  the  contractor  or  subcontractor  or  his  agent,  as 
the  case  may  be,  to  produce  and  permit  any  lien  claimant  to 
inspect  any  such  contract  or  agreement  or  mortgage  or  agree- 
ment for  sale  or  the  accounts  or  any  other  relevant  document 
upon  such  terms  as  to  costs  as  the  court  deems  just.  R.S.O. 
1960,  c.  233,  s.  28,  amended. 
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ACTIONS 


enforceable  ^9. — (1)  A  claim  for  lien  is  enforceable  in  an  action  in  the 
county  or  district  court  of  the  county  or  district  in  which  the 
land  or  part  thereof  is  situate. 


Statement 
of  claim, 
filing  of 


(2)  The  action  shall  be  commenced  by  filing  a  statement  of 
claim  in  the  office  of  the  clerk  of  the  court. 


Idem, 
service 


Statement 
of  defence 


Parties 


(3)  The  statement  of  claim  shall  be  served  within  thirty 
days  after  it  is  filed,  but  the  court  may  extend  the  time  for 
service. 

(4)  The  statement  of  defence  in  the  action  shall  be  delivered 
within  ten  days  after  the  statement  of  claim  has  been  served, 
but  the  court  may  extend  the  time  for  delivery. 

(5)  It  is  not  necessary  to  make  any  lien  claimants  parties 
defendant  to  the  action,  but  all  lien  claimants  served  with  the 
notice  of  trial  shall  for  all  purposes  be  deemed  to  be  parties 
to  the  action. 


Motion 
to  speed 
trial 


(6)  After  the  commencement  of  the  action,  any  lien  claimant 
or  other  person  interested  may  apply  to  the  court  to  speed  the 
trial  of  the  action.     R.S.O.  1960,  c.  233,  s.  29,  amended. 


Lien 

claimants 
joining  in 
action 


(7)  Any  number  of  lien  claimants  claiming  liens  on  the  same 
land  may  join  in  an  action,  and  an  action  brought  by  a  lien 
claimant  shall  be  deemed  to  be  brought  on  behalf  of  himself 
and  all  other  lien  claimants.  R.S.O.  1960,  c.  233,  s.  30, 
amended. 


Place  of 
trial 


30. — (1)  Except  as  provided  in  subsection  2,  the  action 
shall  be  tried  in  the  county  or  district  court  in  which  the 
action  was  commenced. 


Removal 
of  action 
Into  S.C.O. 


(2)  Upon  the  application  of  any  party  or  other  interested 
person  made  according  to  the  practice  of  the  Supreme  Court 
and  upon  notice,  a  judge  of  the  Supreme  Court  may  direct 
that  the  action  be  tried  by  a  judge  of  the  Supreme  Court  at 
a  regular  sittings  of  the  court  for  the  trial  of  actions  in  the 
county  or  district  in  which  the  action  was  commenced. 
R.S.O.  1960,  c  233,  s.  31  (1,  2),  amended. 


Where  con- 
tract covers 
several 
buildings 


31. — (1)  Where  an  owner  enters  into  an  entire  contract  for 
the  supply  of  materials  to  be  used  in  several  buildings,  the  per- 
son supplying  the  materials  may  ask  to  have  his  lien  follow  the 
form  of  the  contract  and  that  it  be  for  an  entire  sum  upon  all 
the  buildings,  but,  in  case  the  owner  has  sold  one  or  more  of 
the  buildings,  the  court  has  jurisdiction  equitably  to  apportion 
against  the  respective  buildings  the  amount  included  in  the 
claim  for  lien  under  the  entire  contract. 
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(2)  At   any   time  after   the  deliverv  of   the   statement  off°2*e£*° 

\      /  ■*  *  appoint    EL 

claim,  the  court  may,  on  the  application  of  any  lien  claimant,  receiver  of 

.  .  •  r  l"©ntS  3.110. 

mortgagee  or  other  person  interested,  appoint  a  receiver  ot  profits 
the  rents  and  profits  of  the  property  against  which  the  claim 
for  lien  is  registered,  upon  such  terms  and  upon  the  giving  of 
such  security  or  without  security  as  the  court  deems  just. 

(3)  Any  lien  claimant,  mortgagee  or  other  person  interested  direct 
may  make  an  application  to  the  court  at  any  time  before  or|pp0*"^ 
after  judgment,  which  may  hear  viva  voce  or  affidavit  evidence tru8tee 
or  both  and  appoint,  upon  such  terms  and  upon  the  giving  of 

such  security  or  without  security  as  the  court  deems  just,  a 
trustee  or  trustees  with  power  to  manage,  mortgage  and  sell, 
or  manage,  mortgage  or  sell,  the  property  against  which  the 
claim  for  lien  is  registered,  and  the  exercise  of  such  powers 
shall  be  under  the  supervision  and  direction  of  the  court,  and 
with  power,  when  so  directed  by  the  court,  to  complete  or 
partially  complete  the  property,  and,  in  the  event  that  mort- 
gage moneys  are  advanced  to  the  trustee  or  trustees  as  the 
result  of  any  of  the  powers  conferred  upon  him  or  them  under 
this  subsection,  such  moneys  take  priority  over  every  claim  of 
lien  existing  as  of  the  date  of  the  appointment. 

(4)  Any  property  directed   to  be  sold  under  subsection  Sottwedflor 
may  be  offered  for  sale  subject  to  any  mortgage  or  other  charge  6ale 

or  encumbrance  if  the  court  so  directs,  but  only  in  cases 
where  there  is  no  dispute  as  to  the  priority  of  any  such  mort- 
gage. 

(5)  The  proceeds  of  any  sale  made  by  a  trustee  under  sub-  ^b^al d 
section  3  shall  be  paid  into  court  and  are  subject  to  the  claims  int°  court 
of  all  lien  claimants,  mortgagees  or  other  persons  interested  in 

the  property  so  sold  as  their  respective  rights  are  deter- 
mined, and,  in  so  far  as  applicable,  section  36  applies. 

(6)  The  court  shall  make  all  necessary  orders  for  the  com-  captation 
pletion  of  the  sale,  for  the  vesting  of  the  property  in  the  pur-°f  b*1® 
chaser,  and  for  possession. 

(7)  Any  such  vesting  order  so  made  of  property  so  sold^fjjj,8 
by  a  trustee  appointed  under  subsection  3  vests  the  title  of  the 
property  free  from  all  claims  for  liens,  encumbrances  and 
interests  of  any  kind  including  dower,  except  in  cases  where 

sale  is  made  subject  to  any  mortgage,  charge,  encumbrance 
or  interest  as  hereinbefore  provided,  but  nothing  in  this  section 
or  in  this  Act  shall  be  deemed  to  extinguish  the  right  to  dower, 
if  any,  of  any  married  woman  or  the  right  to  have  the  value 
of  her  dower  ascertained  and  deducted  from  the  proceeds  of 
the  sale  so  paid  into  court.  R.S.O.  1960,  c.  233,  s.  32  (2-8), 
amended. 
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Order  for 
preserva- 
tion of 
property 


32.  At  any  time  after  delivery  of  the  statement  of  claim 
and  before  judgment,  or  after  judgment  and  pending  the 
hearing  and  determination  of  any  appeal,  any  lien  claimant, 
mortgagee  or  other  interested  person  may  make  an  application 
to  the  court  having  jurisdiction  to  try  the  action,  which  may 
hear  viva  voce  or  affidavit  evidence  or  both  and  make  an  order 
for  the  preservation  of  any  property  pending  the  determination 
of  the  action  and  any  appeal.     New. 


Consolida- 
tion of 
actions 


33.  Where  more  actions  than  one  are  brought  to  realize 
liens  in  respect  of  the  same  land,  the  court  may,  on  the  applica- 
tion of  any  party  to  any  one  of  the  actions  or  on  the  application 
of  any  other  person  interested,  consolidate  all  such  actions 
into  one  action  and  award  the  conduct  of  the  consolidated 
action  to  any  plaintiff  as  the  court  deems  just.  R.S.O.  1960, 
c.   233,  s.  33,  amended. 


Transferring       34..  Any  hen  claimant  entitled  to  the  benefit  of  an  action 

carriage  of  '  . 

proceedings  may  at  any  time  apply  to  the  court  for  the  carriage  of  the 
proceedings,  and  the  court  may  make  an  order  awarding  such 
lien  claimant  the  carriage  of  the  proceedings.  R.S.O.  1960, 
c.  233,  s.  34,  amended. 

daPyPfortln*        35.— (1)  After  the  delivery  of  the  statement  of  defence, 
trial  where  the  plaintiff's  claim  is  disputed,  or  after  the  time  for 

delivery  of  defence  in  all  other  cases,  either  party  may  apply 
ex  parte  to  a  judge  to  fix  a  day  for  the  trial  thereof,  and  the 
judge  shall  appoint  the  time  and  place  of  trial,  and  the  order, 
signed  by  the  judge,  shall  form  part  of  the  record  of  the 
proceedings. 

trtaY<andf  (2)  The  party  obtaining  an  appointment  for  the  trial  shall, 

•crric*  at  least  ten  clear  days  before  the  day  appointed,  serve  notice 

of  trial  upon  the  solicitors  for  the  defendants  who  appear 
by  solicitors  and  upon  the  defendants  who  appear  in  person, 
and  upon  all  the  lienholders  who  have  registered  their  claims 
as  required  by  this  Act  or  of  whose  claims  he  has  notice,  and 
upon  all  other  persons  having  any  charge,  encumbrance 
or  claim  on  the  land  subsequent  in  priority  to  the  lien,  whc 
are  not  parties,  and  such  service  shall  be  personal  unless 
otherwise  directed  by  the  judge  who  may  direct  in  what 
manner  the  notice  of  trial  is  to  be  served. 


Idem 


(3)  Where  any  person  interested  in  the  land  has  been 
served  with  a  statement  of  claim  and  makes  default  in  de- 
livering a  statement  of  defence,  he  shall  nevertheless  be  served 
with  notice  of  trial  and  is  entitled  to  defend  on  such  terms  as 
to  costs  and  otherwise  as  the  court  deems  just. 
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(4)  The  court,  Trial 

(a)  shall  try  the  action,  including  any  set-off  and  counter- 
claim, and  all  questions  that  arise  therein  or  that  are 
necessary  to  be  tried  in  order  to  completely  dispose 
of  the  action  and  to  adjust  the  rights  and  liabilities 
of  the  persons  appearing  before  it  or  upon  whom 
notice  of  trial  has  been  served; 

(b)  shall  take  all  accounts,  make  all  inquiries,  give  all 
directions  and  do  all  other  things  necessary  to  finally 
dispose  of  the  action  and  of  all  matters,  questions  and 
accounts  arising  therein  or  at  the  trial,  and  to  adjust 
the  rights  and  liabilities  of  and  give  all  necessary 
relief  to  all  parties  to  the  action  and  all  persons  who 
have  been  served  with  the  notice  of  trial;  and 

(c)  shall  embody  the  results  of  the  trial  in  a  judgment, 
which  judgment  may  direct  payment  forthwith 
by  the  person  or  persons  primarily  liable  to  pay 
the  amount  of  the  claims  and  costs  as  ascertained  by 
the  judgment,  and  execution  may  be  issued  therefor 
forthwith. 

(5)  The  form  of  the  judgment  may  be  varied  by  the  court  ^£w0i5i  of 
in  order  to  meet  the  circumstances  of  the  case  so  as  to  afford  Judgment 
to  any  party  to  the  proceedings  any  right  or  remedy  in  the 
judgment   to  which   he  is  entitled. 

(6)  The  court  may  order  that  the  estate  or  interest  charged  Sale 
with  the  lien  be  sold,  may  refer  the  conduct  of  the  sale  to  the 
clerk  of  the  court,  and  may  direct  the  sale  to  take  place  at  any 
time  after  judgment,  allowing,  however,  a  reasonable  time 
for  advertising  the  sale. 

(7)  A  lien  claimant  who  did  not  prove  his  claim  at  the  trial,  fr®"111*  ln 
on  application  to  the  court,  may  be  let  in  to  prove  his  claim,  claimants 
on  such  terms  as  to  costs  and  otherwise  as  are  deemed  just,  not  proved 
at  any  time  before  the  amount  realized   in  the  action   for  at  trial 
the  satisfaction  of  liens  has  been  distributed,  and,  where  his 

claim  is  allowed,  the  judgment  shall  be  amended  so  as  to 
include  his  claim. 

(8)  Any  lien  claimant  for  an  amount  not  exceeding  $200  ™*hi  °r 

may  be  represented  by  an  agent  who  is  not  a  solicitor.  tcfrwiSJ8 

Dentation 

(9)  An  action  may  be  tried  by  any  judge  of  the  court  having  beCttHedmbyy 
jurisdiction  to  try  the  action  notwithstanding  that  the  timeanv.JudKe 
and  place  for  the  trial  thereof  were  appointed  and  fixed  by  Jurisdiction 
another  such  judge.     R.S.O.  1960,  c.  233,  s.  35,  amended. 
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Applications 

for 

directions 


(10)  Any  party  to  an  action  under  this  Act  or  any  other 
interested  person  may  at  any  time  and  from  time  to  time 
apply  to  the  court  for  directions  as  to  pleadings,  discovery, 
production  or  any  other  matter  relating  to  the  action,  includ- 
ing the  cross-examination  of  a  lien  claimant  or  his  agent  or 
assignee  on  his  affidavit  verifying  the  claim.     New. 


Report 
where  sale 
is  had 


36. — (1)  Where  a  sale  is  had,  the  moneys  arising  there- 
from shall  be  paid  into  court  to  the  credit  of  the  action,  and 
the  court  shall  direct  to  whom  the  moneys  in  court  shall  be 
paid  and  may  add  to  the  claim  of  the  person  conducting  the 
action  his  fees  and  actual  disbursements  incurred  in  connection 
with  the  sale,  and,  where  sufficient  to  satisfy  the  judgment 
and  costs  is  not  realized  from  the  sale,  the  court  shall  certify  the 
amount  of  the  deficiency  and  the  names  of  the  persons  who 
are  entitled  to  recover  the  same,  showing  the  amount  that  each 
is  entitled  to  recover  and  the  persons  adjudged  to  pay  the 
same,  giving  credit  for  payments  made,  if  any,  under  sub- 
section 4  of  section  35,  and  the  persons  so  entitled  may 
enforce  payment  of  the  amounts  so  found  to  be  due  by  execu- 
tion or  otherwise. 


of°Baieletl°n  (2)  The  court  may  make  all  necessary  orders  for  the  com- 
pletion of  the  sale  and  for  vesting  the  property  in  the  purchaser. 
R.S.O.  1960,  a  233,  s.  36  (1,  2),  amended. 


Where 
lien  not 
established 


37.  Where  a  claimant  fails  to  establish  a  lien,  he  may 
nevertheless  recover  a  personal  judgment  against  any  party 
to  the  action  for  such  sum  as  may  appear  to  be  due  to  him 
and  which  he  might  recover  in  an  action  against  such  party. 
R.S.O.  1960,  c.  233,  s.  36  (3),  amended. 


38.  Where  property  subject  to  a  lien  is  sold  in  an  action 


Right  of 
lien  holders 

whoee  claims  to  enforce  a  lien,  every  lienholder  is  entitled  to  share  in  the 

payable  to     proceeds  of  the  sale  in  respect  of  the  amount  then  owing  to 

proclede        him,  although  the  same  or  part  thereof  was  not  payable  at 

the  time  of  the  commencement  of  the  action  or  is  not  then 

presently  payable.     R.S.O.  1960,  c.  233,  s.  37. 


Stated  case 


STATED  CASE 

39. — (1)  If  in  the  course  of  proceedings  to  enforce  a  lien  a 
question  of  law  arises,  the  judge  trying  the  case  may,  at  the 
request  of  any  party,  state  the  question  in  the  form  of  a  stated 
case  for  the  opinion  of  the  Court  of  Appeal,  and  the  stated 
case  shall  thereupon  be  set  down  to  be  heard  before  the 
Court  of  Appeal  and  notice  of  hearing  shall  be  served  by  the 
party  setting  down  upon  all  parties  concerned.  R.S.O.  I960, 
c.  233,  s.  39  (1),  amended. 
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(2)  The  stated  case  shall  set  forth  the  facts  material  for^rans- 

*  lit lssiori  oi 

the  determination  of  the  question  raised,  and  all  papers  neces-  papers 
sary  for  the  hearing  of  the  appeal  shall  be  transmitted  to  the 
registrar  of  the  Court  of  Appeal.     R.S.O.  1960,  c.  233,  s.  39  (2). 


ArPEAL 


40. — (1)  An  appeal  lies  from  any  judgment  under  this  Act Appeal 
>  the  Court  of  Appeal  as  provided  in  7 
R.S.O.  1960,  c.  233,  s.  40  (1),  amended. 


to  the  Court  of  Appeal  as  provided  in  The  County  Courts  Act.  R so.  i960. 


(2)  The  costs  of  an  appeal  shall  not  be  governed  by  sub-Co^1or 
sections  2  and  3  of  section  42,  but,  subject  to  any  order  of  the 
Court  of  Appeal,  shall  be  upon  the  scale  of  costs  allowed  in 
county  court  appeals  where  the  amount  involved  is  within  the 
proper  competence  of  the  county  court,  and,  where  it  exceeds 
that  amount,  upon  the  Supreme  Court  scale.  R.S.O.  1960, 
c.  233,  s.  40  (5),  amended. 

FEES  AND  COSTS 

41.  The  fee  payable  by  every  plaintiff,  every  plaintiff  by  F«« 
counterclaim  and  every  lien  claimant,  including  every  person 
recovering  a  personal  judgment,  in  any  action  to  realize  a  lien 
under  this  Act  is, 

(a)  $5  on  a  claim  or  counterclaim  not  exceeding  $500; 

(b)  $10  on  a  claim  or  counterclaim  exceeding  $500  but 
not  exceeding  $1,000; 

(c)  $10  on  a  claim  or  counterclaim  exceeding  $1,000, 
plus  $1  for  every  $1,000  or  fraction  thereof  in  excess  of 
$1,000, 

but  no  fee  is  payable  on  a  claim  for  wages  only,  and  in  no  case 
shall  the  fee  on  a  claim  exceed  $75  or  on  a  counterclaim  exceed 
$25.     R.S.O.  I960,  c.  233,  s.  41. 

42. — (1)  Subject  to  subsections  2,  3,  4  and  5,  any  order  Coau^not 
as  to  costs  in  an  action  under  this  Act  is  in  the  discretion  of  provided 
the  judge  who  tries  the  action.     R.S.O.  1960,  c.  233,  s.  46, 
amended. 

(2)  The  costs  of  the  action,  exclusive  of  actual  disburse- }£%&$ 
ments,  awarded  to  the  plaintiffs  and  successful  lienholders,  piaintiffe 
shall  not  exceed  in  the  aggregate  25  per  cent  of  the  total 
amount  found  to  have  been  actually  due  on  the  liens  at  the 
time  of  the  registration  thereof,  and  shall  be  apportioned  and 
borne  in  such  proportion  as  the  judge  who  tries  the  action 
may  direct,  but  in  making  the  apportionment  he  shall  have 
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regard  to  the  actual  services  rendered  by  or  on  behalf  of  the 
parties  respectively,  provided  that,  where  a  counterclaim  is 
set  up  by  a  defendant,  the  amount  and  apportionment  of  the 
costs  in  respect  thereof  are  in  the  discretion  of  the  judge. 
R.S.O.  1960,  c.  233,  s.  42,  amended. 

Limit  of  (3)  Where  costs  are  awarded  against  the  plaintiff  or  other 

costs  against  v   '  .      .  ,      ,,  ,  •        , 

plaintiffs  persons  claiming  liens,  they  shall  not  exceed,  except  in  the  case 
of  a  counterclaim,  25  per  cent  of  the  claim  of  the  plaintiff  and 
the  other  claimants,  besides  actual  disbursements,  and  shall 
be  apportioned  and  borne  as  the  judge  may  direct.  R.S.O. 
1960,  c.  233,  s.  43,  amended. 

Costs  where        (4)  Where   the  least  expensive  course  is  not   taken  by  a 

IcaSV   GX  p6  n  ■ 

eive  course  plaintiff,  the  costs  allowed  to  him  shall  in  no  case  exceed 
what  would  have  been  incurred  if  the  least  expensive  course 
had  been  taken.     R.S.O.  1960,  c.  233.  s.  44. 

Costs  of  (5)  Where  a  lien  is  discharged  or  vacated  under  section  25 

drawing  and  1  •      ,  • 

registering      or  where  judgment  is  given  in  favour  of  or  against  a  claim 

and  vacating  ,  .......  .  ,      .  .  ,        .      . 

registration  lor  a  lien,  in  addition  to  the  costs  ol  the  action,  the  judge 
may  allow  a  reasonable  amount  for  the  costs  of  drawing  and 
registering  the  claim  for  lien  or  of  vacating  the  registration 
thereof,  but  this  does  not  apply  where  the  claimant  fails  to 
establish  a  valid  lien.     R.S.O.  1960,  c.  233,  s.  45,  amended. 

RULES   OF   PROCEDURE 

Rules  of  43. —  (1)  The  object  of  this  Act  being  to  enforce  liens  at 

procedure  \   /  1  & 

the  least  expense,  the  procedure  shall  be  as  far  as  possible  of 
a  summary  character,  having  regard  to  the  amount  and  nature 
of  the  liens  in  question. 

torer'rCU    d        @)  Except  where  otherwise  provided  by  this  Act,  no  inter- 
ims locutory  proceedings  shall  be  permitted  without  the  consent 

of  the  court,  and   then  only   upon  proper  proof  that  such 

proceedings  are  necessary. 

oVextartce  (&  ^e  court  mav  obtain  the  assistance  of  any  merchant, 

accountant,  actuary,  building  contractor,  architect,  engineer 
or  person  in  such  way  as  it  deems  fit,  the  better  to  enable  it 
to  determine  any  matter  of  fact  in  question,  and  may  fix  the 
remuneration  of  any  such  person  and  direct  payment  thereof 
by  any  of  the  parties.     R.S.O.  1960,  c.  233,  s.  47,  amended. 

SERVICE   OF  DOCUMENTS 

Service  of  44.  Except   where   otherwise   directed   by   the   court,   all 

documents  K  r      %    • 

documents  under  this  Act,  other  than  statements  of  claim 
and  notices  of  trial,  are  sufficiently  served  upon  the  intended 
recipient  if  sent  by  registered  mail  addressed  to  him  at  his 
address  for  service.     New. 
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LIENS   ON  CHATTELS 

45. — (1)   Every  person  who  has  bestowed  money,  skill  or^j«^10f 
materials  upon  any  chattel  or  thing  in  the  alteration  or  im-  Henhoider 

c  •  •  c        ^u  c  •  .to  sell 

provement  of  its  properties  or  for  the  purpose  of  imparting  chattel 
an  additional  value  to  it,  so  as  thereby  to  be  entitled  to  a  lien 
upon  the  chattel  or  thing  for  the  amount  or  value  of  the  money 
or  skill  and  material  bestowed,  has,  while  the  lien  exists  but  not 
afterwards,  in  case  the  amount  to  which  he  is  entitled  remains 
unpaid  for  three  months  after  it  ought  to  have  been  paid,  the 
right,  in  addition  to  any  other  remedy  to  which  he  may  be 
entitled,  to  sell  by  auction  the  chattel  or  thing  on  giving  one 
week's  notice  by  advertisement  in  a  newspaper  published  in 
the  municipality  in  which  the  work  was  done,  or  in  case  there 
is  no  newspaper  published  in  the  municipality  then  in  the 
newspaper  published  nearest  thereto,  setting  forth  the  name  of 
the  person  indebted,  the  amount  of  the  debt,  a  description 
of  the  chattel  or  thing  to  be  sold,  the  time  and  place  of  sale, 
and  the  name  of  the  auctioneer,  and  leaving  a  like  notice  in 
writing  at  the  last  known  place  of  residence,  if  any,  of  the 
owner,  if  he  is  a  resident  of  the  municipality. 

(2)  Such  person  shall  apply  the  proceeds  of  the  sale  in  ^proceeds 
payment  of  the  amount  due  to  him  and  the  costs  of  advertising  of  8a,e 
and  sale  and  shall  upon  application  pay  over  any  surplus  to  the 
person  entitled  thereto.     R.S.O.  1960,  c.  233,  s.  48,  amended. 

FORMS 

46.  The  Lieutenant  Governor  in  Council  may  make  regu-  Form« 
Iations  prescribing  forms  and  providing  for  their  use.      New. 

MISCELLANEOUS 

47.  The  Mechanics'  Lien  Act,  The  Mechanics1  Lien  Amend- ^'233 :  1960' 
ment  Act,    1961-62,    The   Mechanics'   Lien  Amendment  Act,\9*fe*2- 
1962-63  and  The  Mechanics1  Lien  Amendment  Act,  1966  are  i962-*63. 
repealed.  lbee.'  c.  84 . 

repealed 

48.  This  Act  comes  into  force  on  a  day  to  be  named  by  the  £°£ltmenc*" 
Lieutenant  Governor  by  his  proclamation. 

40.  This  Act  may  be  cited  as  The  Mechanics   Lien  Act,  short  tlt,e 
1966. 


5-44 


SUPPLEMENTARY  REPORT  ON  THE  MECHANICS'  LIEN  ACT  (1967) 


ONTARIO    LAW   REFORM   COMMISSION 


PARLIAMENT  BUILDINGS 
TORONTO  2 


To  The  Honourable  A.  A.  Wishart,  Q.C., 

Minister  of  Justice  and  Attorney  General  for  Ontario. 

Re:  The  Mechanics'  Lien  Act 


Dear  Mr.  Attorney: 

1.  Mechanics'  Hen  legislation  has  existed  in  this  province  for  almost 
100  years.  During  this  period  we  have  evolved  from  an  essentially  rural 
and  agricultural  community  to  a  complex  industrial  and  commercial 
society.  Although  the  basic  principle  of  the  legislation  remains  unassail- 
able, it  is  generally  acknowledged  that  in  certain  matters  of  detail  the 
statutory  provisions  are  unsatisfactory.  As  a  result  of  representations 
made  to  it  and  to  the  Attorney  General,  the  Commission  in  1965  under- 
took a  study  of  the  legislation  and  on  February  22,  1966  submitted  its 
report  recommending  amendments  to  The  Mechanics'  Lien  Act,  R.S.O. 
1960,  c  233.  A  draft  Bill,  based  on  the  report  and  entitled  The  Mechan- 
ics' Lien  Act,  1966,  was  introduced  and  given  first  reading  on  June  27, 
1966. 

2.  It  was  felt  that  all  interested  persons  and  organizations  should  be 
given  an  opportunity  of  studying  the  proposed  legislation  before  final 
enactment  and  accordingly  the  Bill  was  not  carried  beyond  first  reading. 

3.  The  report  of  the  Commission,  to  which  the  draft  Bill  was 
appended,  was  widely  circulated  by  the  Attorney  General  and  comment 
invited.  Representations  were  received  from  many  individuals,  organiza- 
tions and  institutions.  A  list  of  those  who  made  submissions  is  appended 
hereto  as  Appendix  A. 
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4.  The  Commission,  on  January  4,  1967,  held  public  hearings  in  the 
Parliament  Buildings,  Queen's  Park,  Toronto,  at  which  time  further 
written  and  oral  representations  were  received.  A  list  of  those  who 
made  submissions  is  appended  hereto  as  Appendix  B. 

5.  The  Commission  has  considered  carefully  all  the  representations 
received  and  wishes  to  express  appreciation  to  all  who  made  submissions. 

6.  In  its  report,  the  Commission  referred  to  the  thirteen  proposals 
for  amendment  of  the  Act  emanating  from  the  conference  and  studies 
sponsored  by  the  Board  of  Trade  of  Metropolitan  Toronto.  After 
careful  consideration,  the  Commission  decided  that  proposals  6  to  13  of 
the  conference  report  were  unacceptable  for  the  reason  that  their  adoption 
and  implementation  would  alter  completely  the  basic  philosophy  of  the 
legislation.  That  philosophy,  which  is  amply  demonstrated  by  the 
provisions  of  the  Act,  is  that  where  an  asset  has  been  created  by  the 
application  of  labour  and  materials  it  should  stand  as  security  for  pay- 
ment for  such  labour  and  materials.  The  Act  was  neither  designed, 
nor  does  it  purport,  to  regulate  the  economics  of  the  construction  industry. 
While  the  structure  and  operation  of  the  Act  may  have  a  bearing  on  this 
problem,  it  is  the  opinion  of  the  Commission  that  the  legislation  should 
not  be  altered  to  correct  any  problems  in  the  economics  of  the  industry 
at  the  expense  of  those  for  whose  benefit  the  legislation  was  passed. 
The  Act  should  remain  a  workman's  and  supplier's  protection  Act. 

7.  In  deference  to  those  pressing  the  proposal,  attention  was  again 
directed  to  their  recommendation  that  the  lien  remedy  be  restricted  to 
contractors  and  subcontractors  and  that  for  sub-subcontractors  and  their 
suppliers  a  "privileged  claim"  be  substituted  for  a  lien.  The  concept 
of  the  "privileged  claim"  is  not  new  in  Canada  since  similar,  though  not 
identical,  provisions  have  existed  in  the  Civil  Code  of  the  Province  of 
Quebec  for  100  years.  It  is  clear  from  the  Quebec  experience  with  the 
"privileged  claim"  that  it  has  not  solved  the  economic  problems  of  the 
construction  industry  in  that  province.  It  has  been  advocated  by  at  least 
one  Quebec  authority  that  a  solution  to  those  problems  may  be  found 
in  taking  a  closer  look  at  the  credit  and  financial  policies  of  those  engaged 
in  the  industry. 

8.  A  consideration  of  the  many  briefs  and  submissions  has  led  the 
Commission  to  further  conclusions  which  are  the  basis  of  the  following 
recommendations  for  the  redrafting  of  Bill  190: 

Section  2 

The  recommendation  contained  in  the  Commission's  report  was 
that  the  provisions  of  the  Act  dealing  with  the  retention  and  distribution 
of  "holdback"  should  apply  in  those  circumstances  where  the  work  was 
being  done  by  a  private  developer,  for  example,  pursuant  to  a  sub- 
division agreement  made  with  a  municipality  under  which  the  private 
developer  undertakes  to  lay  out  streets,  sidewalks  and  sewers,  etc.,  but 
not  in  cases  of  work  being  done  by  a  municipality  or  its  contractor. 
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Section  2  of  the  existing  legislation  (R.S.O.  1960,  c.  233)  reads  as 
follows : 

"Nothing  in  this  Act  extends  to  any  public  street  or  highway, 
or  to  any  work  or  improvement  done  or  caused  to  be  done  by  a 
municipal  corporation  thereon." 

Section  2  of  Bill  190  reads  as  follows: 

"Nothing  in  this  Act  extends  to  any  public  street  or  highway, 
or  to  any  work  or  improvement  done  or  caused  to  be  done  by  a 
municipal  corporation  thereon,  except  that  the  provisions  of  section 
11  as  to  the  retention  and  payment  of  percentages  by  the  owner 
apply  mutatis  mutandis  to  any  such  work  or  improvement." 

It  is  evident  that  the  section  as  amended  by  Bill  190  would  carry  the 
recommendation  of  the  Commission  beyond  that  which  was  intended. 
This  section  should  be  redrafted  in  order  to  confine  it  to  the  intent  of  the 
recommendation. 

Section  3 

Subsection   1 

Section  3  of  Bill  190  is  a  revised  version  of  section  3  of  The  Mechan- 
ics' Lien  Act,  R.S.O.  1960,  c.  233,  and  contains  what  are  known  as  the 
"trust  provisions"  of  the  Act.  The  trust  provisions  were  added  to  the 
legislation  with  the  intention  of  giving  potential  lien  claimants  further 
security  by  constituting  the  contract  moneys  a  trust  fund  for  the  payment 
of  their  money  claims.  Conceptually  this  protection  operates  in  advance 
of  steps  taken  to  realize  on  a  claim  for  lien  by  sale  of  the  property  and 
should  forestall  any  "short  fall"  on  the  distribution  amongst  the  lien 
holders  of  the  proceeds  of  the  sale. 

The  Commission  is  aware  that  the  contract  moneys  are  frequently 
the  only  security  available  which  contractors  can  offer  to  a  bank  or  other 
lending  institution  to  obtain  advances  necessary  to  perform  the  contract. 
The  Commission  is  also  aware  that  in  some  cases  there  will  be  a  specific 
assignment  of  contract  moneys  to  the  bank,  in  other  cases  a  general 
assignment  of  accounts  receivable  and  in  still  other  cases  merely  an 
arrangement  for  payment  of  contract  moneys  into  a  bank  account. 
Whatever  the  particular  arrangement,  the  lending  institutions  have 
looked  to  the  contract  moneys  for  repayment  of  the  loan.  Since  the  lien 
claimants  have  looked  to  the  same  funds  for  payment  of  their  claims, 
this  has  led  to  frequent  dispute  and  much  litigation  in  which  the  lending 
institutions  have  not  fared  well.  It  may  be  redundant  to  add  that  in 
the  process  the  lien  claimants  have  not  been  overcompensated. 

In  its  report,  the  Commission  adopted  the  principle  in  the  sub- 
missions of  the  Conference  of  the  Board  of  Trade  of  Metropolitan  Toronto 
that,  where  it  is  shown  that  money  has  been  lent  to  the  holder  of  a  trust 
fund,  the  lending  institution  should  qualify  as  a  beneficiary  under  the 
trust  to  the  extent  that  it  can  be  established  by  it  that  its  unrecovered 
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loan  has  been  used  to  make  payments  of  claims  of  persons  who,  in  the 
absence  of  such  payments,  would  have  themselves  been  beneficiaries 
of  the  trust.  In  a  sense,  the  lending  institution  would  be  subrogated  to 
the  position  of  the  lien  claimant  as  beneficiary  of  the  trust. 

This  principle  is  not  reflected  in  Bill  190  so  far  as  its  provisions 
relate  to  advances  made  to  a  contractor  and  section  3  should  be  redrafted, 
preferably  by  the  addition  of  a  new  subsection,  to  provide  that,  where 
money  has  been  lent  to  a  builder,  contractor  or  subcontractor  and  has 
been  used  by  him  to  pay  lien  claimants,  the  application  of  a  sum  equal 
to  the  sum  so  used  to  repay  the  lender  shall  not  be  a  breach  of  trust. 

Subsection  3 

As  stated  in  its  report,  many  submissions  were  made  to  the  Com- 
mission that  advances  to  the  owner,  or  at  his  instance,  on  a  building 
mortage  on  a  project  should  form  part  of  a  trust  fund  provided  for  in 
section  3.  It  is  contended,  and  the  Commission  agrees,  that  subsection 
3  of  Bill  190  goes  beyond  "advances  to  an  owner  .  .  .  on  a  building 
mortgage."  It  would  appear  to  apply  equally  to  any  loans  to  the  owner 
whether  secured  on  other  land,  on  personalty  or  whether  unsecured. 

The  reasons  stated  for  the  modification  of  the  trust  provisions  under 
subsection  1  to  accommodate  advances  made  to  contractors  and  sub- 
contractors apply  with  equal  force  to  cases  where  advances  are  made 
to  owners.  Accordingly,  section  3  of  Bill  190  should  contain  an  addi- 
tional subsection  to  provide  that,  where  money  has  been  lent  to  an  owner 
and  has  been  used  by  him  to  pay  lien  claimants,  in  whole  or  in  part,  the 
application  of  a  sum  equal  to  the  sum  so  used  to  repay  the  lender  shall  be 
deemed  not  to  be  a  breach  of  the  trust. 

It  has  been  submitted  to  the  Commission  that  section  3  should 
provide  for  a  time  limit  upon  the  assertion  of  claims  to  trust  moneys. 
It  is  alleged  that  one  of  the  harshest  aspects  of  the  present  section  3, 
from  the  point  of  view  of  the  lending  institutions,  is  that  claims  to  trust 
moneys  in  the  hands  of  the  lender  may  be  made  and  frequently  are  made 
long  after  construction  has  been  completed  and  after  the  lender  has 
released  any  other  security  it  may  have  held.  It  is  clear  from  what  is 
now  recommended  by  the  Commission  that  the  lending  institution  is 
not  in  jeopardy  so  long  as  the  trust  funds  in  its  hands  do  not  exceed 
the  sum  used  by  the  owner  or  contractor  in  payment  of  claims  of  potential 
lien  holders.  The  submission  that  the  claim  against  trust  funds  should 
be  barred  unless  notice  of  the  claim  has  been  given  to  the  lender  within 
60  days  (or  other  selected  period)  from  the  receipt  of  such  trust  moneys 
by  the  lender  simply  means  the  time  may  run  against  the  claimant  with- 
out any  knowledge  on  his  part  that  the  lending  institution  has  received 
trust  funds.  This  is  contrary  to  the  customary  principles  of  limitation 
provisions  and  entirely  at  odds  with  the  position  of  beneficiaries  of  a 
trust  whether  statutory  or  otherwise.  For  these  reasons,  the  Commission 
is  opposed  to  the  insertion  of  a  limitation  provision. 
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Further  representations  have  been  made  to  the  Commission  with 
respect  to  subsection  3  that  the  lender  may  not  always  know  the  in- 
tention of  the  owner  and  the  purpose  of  the  section  could  be  defeated 
if  it  became  necessary  to  prove  this  intention.  The  Commission  recom- 
mends that  subsection  3  be  redrafted  to  give  effect  to  this  submission. 

It  was  also  submitted  that  the  words  "the  purchase  price  of  the  land" 
should  be  inserted  immediately  before  the  words  "the  payment  of  prior 
encumbrances"  in  both  places  in  which  the  latter  expression  appears  in 
the  subsection,  as  in  many  cases  a  portion  of  the  first  advance  under  a 
mortgage  is  required  to  take  up  title  rather  than  to  pay  off  an  encum- 
brance. Subsection  3  should  make  it  clear  that  the  advances  by  way 
of  financing  the  project  should  be  available  to  pay  off  prior  encumbrances 
of  whatever  character. 

It  was  not  the  intention  of  the  Commission  that  the  provisions  of 
subsection  3  should  apply  to  debenture  funds  raised  by  municipal 
corporations  for  the  financing  of  public  works  and  accordingly  it  should 
be  made  clear  in  redrafting  this  subsection  that  it  does  not  apply  to  the 
proceeds  of  debenture  issues. 

Subsection  5 

This  subsection  in  Bill  190  replaces  section  3  (2)  of  the  present  Act 
which  imposes  a  penalty  on  every  "builder,  contractor  or  subcontractor". 
These  words  were  replaced  by  the  word  "person"  in  section  3  (5)  of 
Bill  190  so  as  to  include  not  only  the  "builder,  contractor  or  subcon- 
tractor" referred  to  in  section  3  (1)  but  also  the  "owner"  mentioned  in 
section  3  (3).  The  word  "person"  is  wide  enough  to  include  someone 
other  than  the  trustee  of  the  fund  and  goes  further  than  the  Commission 
intended.  It  is  pointed  out,  as  well,  that  there  was  no  intention  to 
impose  strict  criminal  liability  and  therefore  the  subsection  should  be 
redrafted  to  read  "Every  owner,  builder,  contractor  who  knowingly 
appropriates  ..." 

In  concluding  the  comment  on  the  statutory  trust  provisions,  the 
Commission  records  that  one  of  the  Commissioners,  Mr.  Bell,  while 
concurring  in  the  proposed  amendments  to  section  3,  would  prefer  the 
outright  repeal  of  the  section. 

Section  4 

Subsection  2  (b) 

This  section  deals  with  the  right  of  workmen  to  contract  out  of  the 
protection  and  remedies  provided  in  the  Act.  In  the  present  Act,  the 
right  to  contract  out  is  available  to  a  workman  whose  wages  exceed  $15 
a  day.  In  its  initial  report,  the  Commission  recommended  an  increase 
to  $25  a  day  and  this  recommendation  is  reflected  in  Bill  190.  As  a 
result  of  representations  received  from  the  Ontario  Federation  of  Labour, 
the  Commission  is  now  persuaded  that  a  more  realistic  and  acceptable 
figure  would  be  $35  a  day  and  so  recommends. 
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Section  5 

Subsection  4 

The  Commission  in  its  initial  report  recommended  that  the  legis- 
lation should  provide  for  a  lien  in  favour  of  those  who  rented  or  leased 
equipment  used  on  a  contract  site.  The  Commission  is  persuaded  that 
the  wording  of  section  5  (4)  in  Bill  190  reading  "for  the  price  of  the 
rental  of  the  equipment  used  on  the  contract  site"  may  not  be  sufficiently 
precise  to  avoid  abuse.  It  should  be  made  clear  that  the  rental  for  which 
a  lien  is  available  is  that  which  is  reasonable  and  justly  due  in  the  circum- 
stances. 

Section  7 

Subsection   1 

To  make  it  clear  that  it  is  the  owner  of  the  freehold  to  whom  notice 
in  writing  must  be  given,  the  words  "in  fee  simple"  should  be  added  after 
the  word  "owner"  in  the  fifth  and  seventh  lines  of  this  subsection. 

Section  11 

Subsection  5 

This  subsection  should  be  redrafted  to  make  it  clear  that  the  certi- 
ficate referred  to  in  the  subsection  is  the  same  certificate  as  that  referred 
to  in  section  11  (3). 

Section  11 

Subsection  10 

The  words  "required  to  be  retained"  should  be  added  after  the  word 
"percentage"  in  the  second  line  of  the  subsection  to  make  the  wording 
uniform  with  that  used  in  section  11  (8). 

Section  21 

Subsection  5 

In  its  report  the  Commission  stated  that  a  number  of  representa- 
tions had  been  received  suggesting  that  the  benefit  of  the  Act  should  be 
confined  to  those  who  have  registered  claims  for  liens  within  the  pre- 
scribed period,  and  that  what  is  known  colloquially  as  the  "umbrella 
principle"  should  be  abandoned  in  the  legislation.  The  majority  of  the 
Commissioners  decided  that  the  existing  provisions  of  the  Act  still  con- 
stituted a  useful  and  valid  feature  and  no  change  in  the  principle  was 
recommended.  As  a  result  of  further  evidence  and  research,  the  Com- 
missioners are  now  of  the  opinion  that  the  original  minority  view  should 
prevail  and  that  no  substantial  harm  will  result  from  abandoning  the 
"umbrella  principle",  but  that  procedural  advantages  will  be  gained. 
The  repeal  of  the  provisions  establishing  this  principle  will  greatly 
facilitate  the  trial  of  some  mechanics'  lien  actions.  The  Commission 
is  now  satisfied  that  no  hardship  will  result  from  requiring  lien  claimants 
to  register  their  claims.  Accordingly,  section  21  (5)  should  be  deleted 
and  section  22  (1)  should  be  recast. 
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Section  25 

Subsection  2 

Section  25  (2)  of  Bill  190  should  be  redrafted  to  provide  that  upon 
payment  into  court  under  clause  a,  or  upon  any  other  proper  ground 
under  clause  b,  the  "registration  of  the  claim  for  lien  and  the  registration 
of  the  certificate  of  action,  if  any,  be  vacated."  This  wording,  while 
vacating  the  registration,  will  preserve  the  lien  in  proper  cases. 

Subsection  3 

Section  25  (3)  of  Bill  190  provides  that  where  an  order  is  made 
vacating  the  registration  of  a  lien  on  payment  into  court  under  clause 
a  of  section  25  (2)  the  lien  does  not  cease  to  exist  for  the  reason  that  no 
certificate  of  action  is  registered.  The  same  principle  should  apply 
where  the  registration  is  vacated  upon  any  other  proper  ground  under 
clause  b  of  section  25  (2). 

Subsection  4 

The  reference  to  "subsection  6  of  section  11"  in  line  6  of  section 
25  (4)  of  Bill  190  should  read  "subsection  7  of  section  11". 

Subsection  6 

Section  25  (6)  of  Bill  190  confers  jurisdiction  on  the  court  to  order 
money  to  be  paid  out  to  the  persons  entitled  thereto  or  the  delivering  up 
of  a  bond  for  cancellation  only  with  the  consent  of  all  parties  and  lien 
claimants  affected.  The  requirements  for  consent  of  all  parties  and  lien 
claimants  affected  should  be  dispensed  with,  but  it  should  be  made  clear 
that  the  jurisdiction  should  not  be  exercised  ex  parte.  This  provision 
will  fill  the  procedural  gap  in  the  existing  legislation  which  contains  no 
provision  for  payment  out  or  cancellation  of  a  bond  except  with  the 
consent  of  the  parties  and  lien  claimants. 

Section  29 

In  the  original  report  of  the  Commission  it  was  pointed  out  that 
jurisdiction  to  try  an  action  to  realize  a  claim  for  a  lien  was  vested  in  the 
Supreme  Court  of  Ontario  irrespective  of  the  amount  of  the  lien.  A 
claim  for  lien  in  the  amount  of  $25  for  a  debt  ordinarily  recoverable  in 
a  division  court  must  be  enforced  in  the  Supreme  Court.  As  now  framed, 
the  Act  further  provides  that  with  the  exception  of  the  County  of  York, 
the  action  should  be  tried  by  a  local  judge  of  the  Supreme  Court,  subject 
to  the  trial  taking  place  before  a  judge  of  the  Supreme  Court  upon  the 
application  of  any  party.  In  the  County  of  York,  the  action  is  tried  by  a 
judge  of  the  Supreme  Court,  but  the  judge  on  the  consent  of  the  parties 
not  under  disability  may  refer  the  whole  action  to  the  master  for  trial 
pursuant  to  section  69  of  The  Judicature  Act,  or  the  judge,  in  proper 
cases,  may  direct  a  reference  to  the  master  pursuant  to  section  68  or 
section  69  of  that  Act.  The  Commission  recommended  that  actions  to 
realize  a  claim  for  lien  should  be  tried  in  the  county  or  district  court 
with  a  right  to  any  party  to  have  the  proceedings  removed  into  the 
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Supreme  Court  upon  application  to  a  judge  of  the  Supreme  Court  where 
the  amount  involved  in  the  action  would  ordinarily  come  within  the 
jurisdiction  of  the  Court.  It  was  the  opinion  of  the  Commission  that 
the  trial  of  these  actions  in  the  county  and  district  courts,  with  their 
extended  jurisdiction,  would  provide  a  more  efficient  and  expeditious 
procedure. 


Accordingly,  Bill  190  provided  in  section  29  that  a  claim  for  lien 
is  enforceable  in  an  action  in  the  county  or  district  court  of  the  county  or 
district  in  which  the  land  or  part  thereof  is  situated,  subject  to  the 
provision  in  section  30  that  upon  the  application  of  any  party  or  other 
interested  person  made  according  to  the  practice  of  the  Supreme  Court 
and  upon  notice,  a  judge  of  the  Supreme  Court  may  direct  that  the 
action  be  tried  by  a  judge  of  the  Supreme  Court  at  the  regular  sittings 
of  the  Court  for  the  trial  of  actions  in  the  county  or  district  in  which  the 
action  was  commenced. 


The  Commission  has  received  representations  that  the  present 
practice  in  the  County  of  York  of  referring  lien  actions  to  the  masters  of 
the  Supreme  Court  for  trial  should  be  continued.  These  representations 
would  appear  to  be  based  on  the  ground  of  expediency  rather  than 
principle.  The  Commission  remains  resolute  in  its  recommendation 
that  jurisdiction  in  these  matters  should  be  uniform  throughout  the 
province  and  that  on  the  ground  of  principle  the  county  court  is  the  most 
effective  and  logical  forum  for  the  adjudication  of  these  issues.  Nothing 
that  the  Commission  has  heard  has  persuaded  it  to  depart  from  this 
principle.  The  Commission  is  mindful  that  some  problems  may  exist 
in  the  County  of  York  which  might  require  resolution  before  the  scheme 
could  be  implemented,  but,  on  balance,  we  see  no  reason  why  once  the 
step  were  taken  the  outcome  would  not  be  a  better  arrangement  for  all 
concerned. 

Section  31 

Subsection   1 

The  provisions  of  section  31  (1)  appear  to  have  no  close  correlation 
with  the  remaining  subsections  of  that  section  and  accordingly  section  31 
(1)  should  be  renumbered  section  31  and  the  remaining  subsections  should 
be  included  under  a  new  section  32  and  the  following  sections  should  be 
renumbered. 


Subsection  3 

In  its  report  the  Commission  recommended  that  the  power  to 
mortgage  be  granted  to  trustees  under  section  31  (3)  in  addition  to  those 
powers  already  enjoyed.  It  has  been  suggested  that  the  power  to  lease 
be  added  as  well,  and  the  Commission  so  recommends. 
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Some  inconvenience  in  the  trial  of  mechanics'  liens  actions  has  arisen 
from  the  fact  that  lien  claimants  remain  mute  on  the  question  of  the 
priority  of  mortgages  or  other  charges  or  encumbrances  in  those  cases 
where  a  property  is  being  offered  for  sale  under  the  provisions  of  sec- 
tion 31  (3).  The  only  jurisdiction  to  direct  a  sale  under  that  subsection 
is  where  there  is  no  dispute  as  to  the  priority  of  any  mortgage  on  the 
property.  The  Commission  is  satisfied  that  it  would  be  advantageous 
for  the  court  to  have  the  power  to  direct  a  sale  under  the  court's  super- 
vision in  cases  where  the  priority  of  the  mortgage  is  disputed,  or  where 
the  lien  claimants  refuse  to  take  a  position  one  way  or  the  other.  The 
concluding  phrase  of  section  25  (4)  should  be  deleted  so  that  the  sub- 
section would  then  read: 

"31. — (4)  Any  property  directed  to  be  sold  under  subsection  3  may 
be  offered  for  sale  subject  to  any  mortgage  or  other  charge  or 
encumbrance  if  the  court  so  directs." 


Subsection  6 

The  provisions  of  section  31  (6)  should  be  extended  to  empower  the 
court  to  vest  authority  in  the  trustee  to  make  a  mortgage  or  lease  as 
well  as  a  sale. 


Section  40 

Subsection  1 

The  existing  legislation  provides  in  section  40  (1)  that  a  judgment 
in  respect  of  a  claim  or  counterclaim  for  an  amount  not  exceeding  $200 
is  final  and  without  appeal.  This  limitation  on  appeals  was  not  carried 
forward  into  section  40  of  Bill  190.  The  limitation  on  appeal  which 
does  not  appear  in  Bill  190  should  be  inserted  with  the  monetary  figure 
in  the  same  amount,  namely,  $200. 


Section  43 

To  this  section  should  be  added  a  new  subsection  4  reading  as  follows: 

"43. — (4)  Unless  otherwise  provided  in  this  Act  or  in  the  County 
Courts  Act,  the  Rules  of  Practice  and  Procedure  of  the  Supreme 
Court  apply  to  proceedings  under  this  Act." 

Section  44 

The  words  "relating  to  an  action"  should  be  added  after  the  word 
"documents"  in  the  second  line. 
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9.  Throughout  its  deliberations  the  Commission  was  made  mindful 
of  the  wide  divergence  of  views  entertained  by  the  various  group  interests 
with  respect  to  this  particular  legislation.  Not  all  these  views  were 
reconcilable.  The  Commission  is  convinced,  however,  that  if  the  recom- 
mendations contained  in  this  report  are  implemented  it  will  have  gone 
as  far  as  one  can  go  in  accommodating  the  various  interests  without 
destroying  or  distorting  the  basic  principles  of  the  Act. 


May  26,  1967. 
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REPORT  ON  THE  PROPOSED  EXTENSION  OF 
GUARANTOR'S  LIABILITY  ON  CONSTRUCTION  BONDS 
(1966) 

During  its  consideration  of  the  proposed  amendments  to  The 
Mechanics'  Lien  Act,  the  Commission  received  submissions  to  the  effect 
that  the  Act  should  be  amended  to  give  wage  earners,  material  men  and 
subcontractors  a  cause  of  action  against  a  surety  on  a  performance  bond 
when  the  principal  defaults  in  any  obligation  to  the  claimant. 

The  Commission  agreed  in  principle  that  where  a  surety 
performance  bond  on  a  construction  contract  has  been  taken  out  and  default 
has  been  made  on  the  construction  contract,  the  subcontractors,  material 
men,  and  wage  earners  should  have  the  right  to  assert  a  claim  directly 
against  the  surety.  The  Commission  recommended  that  legislation  giving 
effect  to  this  principle  should  be  passed. 
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REPORT  ON  THE  PROPOSED  EXTENSION  OF  GUARANTOR'S  LIABILITY 
ON  CONSTRUCTION  BONDS  (1966) 
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ONTARIO 


ONTARIO   LAW   REFORM   COMMISSION 

To  The  Honourable  A.  A.  Wishakt,  Q.C., 
Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

Re    Proposed  Extension  of  Guarantor's  Liability 
on  Construction  Bonds 


We  agree  in  principle  that  where  a  surety  performance  bond  on  a 
construction  contract  has  been  taken  out  and  default  has  been  made  on 
the  construction  contract,  the  subcontractors,  material  men  and  wage 
earners  should  have  the  right  to  assert  a  claim  directly  against  the  surety. 
Those  who  have  contributed  to  the  performance  of  the  contract  without 
having  been  paid  for  material  supplied  or  services  rendered  should  have 
a  first  claim  on  the  bond  and  not  be  left  to  rank  with  ordinary  creditors 
of  the  defaulting  contractor  or  to  rely  entirely  on  Mechanics'  Lien 
procedure.  It  is  to  be  emphasized  that  the  proposed  legislation  should 
cover  private  contracts  for  construction  as  well  as  contracts  for  con- 
struction entered  into  on  behalf  of  the  Crown. 

For  convenience  a  copy  of  the  suggested  amendment  to  The 
Mechanics'  Lien  Act  is  attached  hereto  as  Schedule  A. 

We  make  no  specific  recommendations  with  respect  to  the  form  of 
the  legislation  but  we  do  recommend  that  legislation  giving  effect  to  this 
report  be  passed.  If  this  recommendation  is  accepted  in  principle  the 
proposed  legislation  may  be  useful  as  a  guide  for  Legislative  Counsel. 

Any  legislation  should  preserve  the  rights  of  claimants  to  relief 
under  The  Mechanics'  Lien  Act  and  should  preserve  the  rights  of  the 
principal  in  any  action  brought  against  the  surety  and  should  also  pre- 
serve the  rights  of  the  surety  to  subrogation.  Reference  is  made  to  sub- 
section 4  of  section  3,  subsection  1  of  section  5  and  section  6  of  the 
Manitoba  Act. 
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SCHEDULE  A 


SUGGESTED  AMENDMENTS  TO  THE  MECHANICS'  LIEN  ACT 

49. — (1)  A  claimant  under  a  labour  and  material  payment  bond  that 
guarantees  payment  to  the  claimant  as  denned  therein  and  subject  to 
the  terms  and  conditions  contained  therein  shall  have  a  cause  of  action 
against  the  surety  named  in  such  bond  in  the  event  that  the  principal 
named  in  the  bond  defaults  in  any  obligation  with  respect  to  payment 
to  such  claimant.  Such  action  shall  be  on  his  own  behalf  and  on  behalf 
of  all  other  claimants  to  recover  the  amount  of  the  claim  or  claims  and 
any  moneys  recovered  shall  be  solely  for  the  benefit  of  the  claimants. 

(2)  In  an  action  against  a  surety  under  this  section  the  Judge  may 
give  judgment  in  favour  of  each  claimant  who  is  entitled  to  recover 
under  the  bond  and  subject  to  the  provisions  of  subsection  3  of  this 
section  all  moneys  recovered  under  the  judgment  shall  be  distributed 
pro  rata  among  the  claimants  in  whose  favour  the  judgment  is  given. 

(3)  Nothing  in  this  section  makes  the  surety  liable  for  an  amount 
in  excess  of  the  amount  which  he  undertakes  to  pay  under  the  bond 
and  the  surety's  liability  under  the  bond  shall  be  reduced  by  and  to 
the  extent  of  any  payment  made  in  good  faith  to  claimants  either  before 
or  after  judgment  is  obtained  against  the  surety. 

(4)  Every  principal  named  in  a  payment  bond  shall  display  and 
keep  displayed  in  a  conspicuous  place  on  the  work  a  notice  giving 
information  to  the  effect  that  a  payment  bond  has  been  provided,  the 
name  and  address  of  the  principal,  surety  and  obligee  and  the  require- 
ments for  asserting  such  cause  of  action  against  the  surety. 

(5)  A  person  who  fails  to  comply  with  subsection  (4)  is  guilty  of  an 
offence  and  on  summary  conviction  is  liable  to  a  fine  of  not  less  than 
$10.00  and  not  more  than  $100.00  for  each  day  during  which  default 
continues. 

(6)  The  surety,  upon  satisfaction  of  its  obligation  to  any  claimant 
under  the  payment  bond,  shall  be  subrogated  to  all  rights  of  such 
claimant. 
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REPORT  ON  THE  EXECUTION  ACT:    EXEMPTION  OF 
GOODS  FROM  SEIZURE  (1966) 

By  reference  dated  April  26,  1965,  the  Commission  was  asked  to 
consider  and  report  on  the  subject  of  exemption  of  certain  goods  from 
seizure  under  The  Execution  Act,  R.S.O.  1960,  c.  126,  and  a  summary 
procedure  by  which  disputes  involving  exemption  privileges  should  be 
determined.  The  law  of  exemptions,  though  very  old,  is  unchanged  in  its 
fundamental  philosophy  that  a  debtor,  like  any  other  person,  is  not  to  be 
deprived  of  the  basic  necessaries  of  life,  such  as  food,  clothing  and 
accommodation,  or  the  essential  tools  or  equipment  necessary  for  him  to 
carry  on  his  business,  profession  or  calling.  During  its  long  legislative 
history,  the  Act  had  become  overlaid  with  anachronisms  and  unrelated 
provisions.  The  Commission  studied  the  rationalization  and  updating  of 
these  provisions,  and  reported  recommending  remedial  legislation.  These 
recommendations  were  implemented  by  The  Execution  Amendment  Act, 
1967. 
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REPORT  ON  THE  EXECUTION  ACT:    EXEMPTION  OF  GOODS  FROM 
SEIZURE  (1966) 


3.        Although  the  Commission  is  aware  that  In  some  jurisdictions  the 
subject  of  exemptions  is  dealt  with  in  a  separate  statute,  we  see  no  sub- 
stantial advantage  in  this  and,  accordingly,  recommend  that  the  treatment 
of  this  subject  be  retained  in  The  Execution  Act. 


10.  As  a  result  of  the  changes  made  in  1942,  an  important  problem 
arose  whether  the  sheriff  was  entitled  to  seize  and  sell  a  chattel  owned 
by  Uic  debtor  and  used  by  him  in  his  business,  profession  or  calling 
where  the  value  of  the  chattel  exceeds  the  amount  of  the  exemption. 
The  uncertainty  was  resolved  by  the  decision  of  the  Court  of  Appeal  in 
Robinson  v.  Robinson,   [1965]  O.R.  326  where  the  Court  held  that  the 
sheriff  was  so  entitled.    It  seems  clear  that  the  statutory  provision  to 
this  effect  which  existed  prior  to  1942  should  be  restored. 

11.  We  agree  fully  with  the  basic  philosophy  of  granting  exemptions 
to  enable  a  Judgment  debtor  to  retain  for  himself  and  his  family  the 
necessities  of  food,  household  furnishings  and  fuel  as  well  as  those 
tools  essential  to  him  in  his  business,  profession  or  calling.    The  exemp- 
tions should  not  be  extended  beyond  a  reasonable  application  of  this  philo- 
sophy.   Since  1942  there  has  been  no  monetary  limit  on  the  exemption  of 
household  furniture,  utensils  and  equipment  that  are  contained  in  and 
form  part  of  the  permanent  home  of  the  debtor.    The  $1, 000  monetary 
limit  referred  to  in  paragraph  1  of  section  2  of  the  Act  applies  only  where 
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il  is  sought  to  seize  goods  in  satisfaction  of  a  judgment  given  upon  a 
claim  for  clothing,   food,   fuel  or  shelter  supplied  for  the  debtor  or  his 
family.    The  end  result  is  that  a  debtor  may  live  in  a  house  furnished 
with  oriental  rugs  and  expensive  antique  furniture  free  from  the  claims 
of  his  creditors  while,  on  the  other  hand,  a  monetary  limitation  is  im- 
posed on  other  exemptions.      The  principle  of  placing  a  monetary  limit 
on  the  exemption  of  household  furniture  should  be  restored  to  the  Act. 

12.      The  Commission,  therefore,  recommends 

(1)  that  the  amount  of  the  exemption  for  necessary  and  ordinary 
wearing  apparel  of  the  debtor  and  his  family  be  fixed  at 

$1,  000.    This  will  permit  the  debtor  to  retain  essential 
clothing  for  himself  and  his  family,  but  will  not  permit  him 
to  claim  exemption  on  luxury  items.    No  monetary  limit 
exists  under  the  present  law; 

(2)  that  a  monetary  limit  of  $2,  000  be  imposed  on  the  exemption 
pertaining  to  all  household  furniture,  utensils,  equipment, 
food  and  fuel.    It  is  felt  that  the  $2,  000  limitation  will  permit 
retention  of  articles  required  for  modest  living  without  provi- 
ding debtors  with  the  means  for  defeating  creditors'  claims 
by  turning  exigible  chattels  or  cash  into  exempted  household 
articles; 
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(3)  that  the  limitation  of  $1,  000  on  tools,  instruments  and  chattels 
ordinarily  used  by  the  debtor  in  his  business,  profession  or 
calling  be  raised  to  $2,  000  and  that  provision  be  made  that  if 

a  specific  article  claimed  as  exempt  be  of  a  value  greater  than 
$2,  000  and  there  are  not  other  goods  sufficient  to  satisfy  the 
writ  such  article  may  be  sold  by  the  sheriff  who  shall  pay 
$2,  000  to  the  debtor  out  of  the  net  proceeds  but  no  sale  of  such 
article  shall  take  place  unless  the  amount  bid  thereon  shall  ex- 
ceed $2,  000  and  the  cost  of  the  sale  in  addition  thereto.    This 
will  make  it  clear  that  the  sheriff  may  seize  and  sell  a  speci- 
fic article  where  the  value  of  the  article  exceeds  the  exempted 
value  on  paying  the  amount  of  the  exempted  value  to  the  debtor. 
This  provision  will  give  statutory  effect  with  proper  safeguards 
to  the  decision  of  the  Court  of  Appeal  in  the  Robinson  case. 
Under  the  amendment  that  we  recommend  a  debtor  will  not  be 
able  to  prevent  seizure  and  sale  of  an  expensive  chattel,  for 
example,  a  motor  car,  under  the  pretext  that  it  is  used  in  his 
business,  but  the  right  to  claim  the  proceeds  up  to  $2,  000  will 
be  retained; 

(4)  that  the  monetary  exemption  with  respect  to  persons  engaged 
solely  in  the  tillage  of  the  soil  or  farming  be  raised  from 

$3,  000  to  $5,  000.    The  special  position  of  the  farmer's  exemp- 
tion privileges,  combining  as  it  does  both  residential  and 
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business  assets,  has  been  recognized  for  many  years.    The 
increase  is  recommended  to  reflect  current  values. 

(5)    that  the  relevant  sections  of  The  Execution  Act  be  amended 
accordingly. 

13.      The  Act  provides  no  procedure  by  which  disputes  concerning  valu- 
ation may  be  resolved.    The  imposition  of  a  limitation  on  a  monetary 
value  of  exempted  goods  makes  such  a  procedure  essential.    Accordingly, 
it  is  recommended  that  a  new  section  be  added  to  The  Execution  Act  mak- 
ing provision  that  where  a  claim  is  made  for  exemptions  and  a  dispute 
arises 

(a)  the  debtor  or  creditor  may  apply  to  the  county  or  district  court 
for  summary  determination  of  the  dispute  upon  such  notice  as 
the  court  may  direct,  and 

(b)  the  sheriff  may  on  his  own  motion  make  an  application  for 
directions. 

14.      The  language  of  section  7  of  the  Act  is  unclear.     We  recommend 
the  following  wording: 

"7.   Nothing  in  this  Act  exempts  any  article  from  seizure  to 
satisfy  a  debt  contracted  for  the  purchase  of  such  article 
except  beds,  bedding  and  bedsteads  (including  cradles)  in 
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ordinary  use  by  the  debtor  and  his  family  and  the  neces- 
sary and  ordinary  wearing  apparel  of  the  debtor  and  his 
family." 

15.  There  are  relatively  few  cases  where  the  Crown  sues  the  subject, 
but  in  those  cases  in  which  the  Crown  does  seek  to  levy  against  goods  in 
aid  of  execution  there  is  no  reason,  in  our  opinion,  why  the  basic  philo- 
sophy of  exempted  goods  should  not  be  applied  in  favour  of  the  subject. 
Accordingly,  we  recommend  the  enactment  of  a  new  section  7a  with  word- 
ing to  the  following  effect: 

"7a.    The  exemptions  provided  herein  shall  bind  the  Crown." 

16.  The  principle  of  exempted  goods  cannot  with  reason  be  applied  to 
corporations.    Accordingly,  we  recommend  the  enactment  of  a  new  sec- 
tion 7b  with  wording  to  the  following  effect: 

"7b.     The  exemptions  provided  herein  are  not  available  to  a 
corporate  debtor." 

17.  The  former  paragraph  1  of  section  2  of  the  Act  provided  that  chat- 
tels purchased  for  the  purpose  of  defeating  the  claims  of  creditors  should 
not  be  exempted.    This  principle  should  be  retained  and  we  recommend 
the  enactment  of  a  new  section  7c  with  wording  to  the  following  effect: 

"7c.       The  exemptions  provided  in  this  Act  shall  not  apply  to 
chattels  purchased  for  the  purpose  of  defeating  the 
claims  of  creditors." 
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18.      The  existing  legislation  in  Ontario  exempts  the  food,  clothing  and 
accommodation  facilities  of  a  debtor  even  where  the  execution  is  in  aid 
of  a  judgment  to  enforce  the  debtor's  legal  obligation  to  provide  such 
necessities  for  his  wife  and  family.    This  is  probably  an  oversight  and 
it  has  been  corrected  in  the  legislation  in  other  jurisdictions.    It  seems 
clear,  however,  that  the  tools  of  the  debtor's  business,  profession  or 
calling  must  remain  exempt  to  the  stipulated  monetary  value.    We  recom- 
ment  that  the  Act  be  amended  to  provide  that  there  should  be  no  exemp- 
tion in  the  case  of  an  execution  issued  upon  a  judgment  or  order  for 
payment  of  maintenance  by  a  husband  to  his  wife  or  his  former  wife,  as 
the  case  may  be,  or  for  the  payment  of  maintenance  for  any  child  of  the 
execution  debtor,  except  with  respect  to  the  tools,  instruments  and  chat- 
tels ordinarily  used  by  the  debtor  in  his  business,  profession  or  calling. 


December  9,  1966. 
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REPORT  ON  THE  LAW  OF  CONDOMINIUM  (1967) 

The  Commission  initiated  a  research  study  of  the  law  of 
condominium  with  a  view  to  ascertaining  whether  legislation  on  this  subject 
would  be  desirable  in  Ontario,  and  if  so,  what  form  it  should  take. 
Enabling  legislation  for  condominium  was  necessary  because  the  existing 
common  law  and  legislation  presented  formidable  difficulties. 

The  Commission  was  convinced  that  enabling  legislation  would  avoid 
the  difficulties  raised  by  the  existing  law,  and  could  provide  a  relatively 
simple  and  comprehensive  framework  for  development. 

The  Commission's  report,  with  a  proposed  bill  illustrating  the  form 
that  the  legislation  might  take,  was  submitted  to  the  Attorney  General  on 
March  6,  1967.  The  Condominium  Act,  1967,  which  implemented  the 
recommendations  of  the  Commission,  was  enacted  in  the  1967  session  of 
the  legislature,  and  proclaimed  in  force  effective  September  1,  1967. 
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REPORT  ON  THE  LAW  OF  CONDOMINIUM  (1967) 


8.  Enabling  legislation  will  avoid  some  of  the  particular  difficulties 
raised  by  the  existing  law,  and  perhaps  more  important,  will  present  a 
relatively  simple  and  comprehensive  framework  for  development. 

9.  In  order  that  the  scheme  of  the  proposed  Bill  will  be  clear  from 
the  outset,  we  offer  a  summary  of  its  provisions.    The  owner  in  fee  simple 
of  land  may  invoke  the  Act  by  registering  a  declaration  and  description. 
The  land  is  divided  into  units  and  common  elements  by  the  description. 
The  units  are  to  be  individually  owned;  appurtenant  to  each  is  an  un- 
divided share  in  the  common  elements,  and  the  proportions  of  the  shares 
are  specified   in   the  declaration.     The  major  terms  that  govern   the 
owners  and  the  property  are  specified  in  the  Act  and  the  declaration,  and 
the  declaration  cannot  be  amended  except  by  unanimous  consent.    The 
details  of  government  are  left  to  be  specified  in  by-laws,  which  are  made 
and  may  only  be  amended  by  a  vote  of  members  who  own  66%  per  cent 
of  the  common  elements,  or  such  greater  percentage  as  is  specified  in  the 
declaration.    The  by-laws  may  also  provide  for  the  making  of  rules  by 
the  owners  for  the  purpose  of  preventing  unreasonable  interference  with 
the  use  and  enjoyment  of  the  property.    These  rules  must  be  reasonable 
and  consistent  with  the  Act,  the  declaration,  and  the  by-laws.    A  cor- 
poration without  share  capital,  of  which  the  members  are  the  owners  of 
the  units,  is  automatically  formed  upon  the  registration  of  the  declara- 
tion and  description.    This  corporation  is  responsible  for  the  performance 
of  the  functions  of  common  concern.     Of  course,  these  functions  cost 
money,  and  the  owners  must  contribute  to  the  cost  in  proportions  speci- 
fied in  the  declaration.     Each  owner  is  responsible  for  the  maintenance 
of  his  own  unit,  and  the  corporation  is  responsible  for  the  maintenance 
of  the  common  elements  and  the  repair  of  the  entire  property,  although 
some  of  these  obligations  may  be  modified  in  the  declaration.     If  there 
is  extensive  damage  to  the  entire  property,  the  owners  who  own  80  per 
cent  of  the  common  elements  or  such  greater  percentage  as  is  specified 
in  the  declaration  may  vote  to  have  the  property  repaired.    Failing  such 
a  vote  the  owners  become  tenants  in  common  of  the  land  and  interests 
appurtenant  to  the  land.    The  assets  of  the  corporation  are  distributed 
amongst  the  owners  and   the  Act  ceases  to  govern  the  property.     A 
substantial  majority  of  the  owners  may  elect  to  sell  the  entire  property 
or  part  of  the  common  elements,  or  to  withdraw  the  property  from  the 
provisions  of  the  Act.     The  Act  imposes  some  essential  restrictions  on 
the  use  of  the  property  and  none  on  design. 

The  declaration  and  by-laws  may  control  occupation  and  use  but 
not  so  as  to  discriminate  because  of  race,  creed,  colour,  nationality, 
ancestry  or  place  of  origin  of  any  person.  This  provision  is  consonant 
with  the  spirit  of  The  Ontario  Human  Rights  Code  which  in  terms 
applies  to  rental  accommodation.  Planning  restrictions  will  undoubtedly 
affect  both  use  and  design. 
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DRAFT  BILL 


An  Act  to  facilitate  the  Division  of  Properties 
into  Parts  that  are  to  be  owned  Individually 
and  Parts  that  are  to  be  owned  in  Common, 
and  to  provide  for  the  Use  and  Management 
of  such  Properties 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows: 

1.— (1)  In  this  Act,  JXrnpre 


(a)  "board"  means  the  board  of  directors  of  a  corpora- 
tion ; 

(b)  "buildings"  means  the  buildings  included  in  a  prop- 
erty; 

(c)  "by-law"  means  a  by-law  of  a  corporation; 

(d)  "claim"  includes  a  right,  title,  interest,  encumbrance 
or  demand  of  any  kind  affecting  land,  but  does  not 
include  the  interest  of  an  owner  in  his  unit  and  com- 
mon interest; 

(e)  "common  elements"  means  all  the  property  except 
the  units;   [See  note] 

(/)  "common  expenses"  means  the  expenses  of  the  per- 
formance of  the  objects  and  duties  of  a  corporation 
and  any  expenses  specified  as  common  expenses  in 
a  declaration ;    [See  note] 

(g)  "common  interest"  means  the  interest  in  the  common 
elements  appurtenant  to  a  unit; 

(h)  "corporation"  means  a  corporation  incorporated  by 
this  Act; 
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(t)  "declaration"  means  the  declaration  specified  in 
section  3,  and  includes  any  amendments; 

(j)  "description"'  means  the  description  specified  in 
section  4: 

(k)   "encumbrance"  means  a  claim  that  secures  the  pay- 
ment  of   money  or   the   performance   of  any   other 
obligation,  and   includes  a  charge   under  The  Landf--^-  y>''°- 
Titles  Act,  a  mortgage  and  a  lien; 

(/)  "owner"  means  the  owner  or  owners  of  the  freehold 
estate  or  estates  in  a  unit  and  common  interest,  but 
does  not  include  a  mortgagee  unless  in  possession; 
[See  vote] 

(m)   "prescribed"  means  prescribed  by  the  regulations; 

(n)  "property"  means  the  land  and  interests  appurtenant 
to  the  land  described  in  the  description,  and  includes 
any  land  and  interests  appurtenant  to  land  that  are 
added  to  the  common  elements;    [See  note] 

(o)   "registered"  means  registered  under  The  Land  Titles ^iw *2ab' 
Act  or  The  Registry  Act; 

(p)  "regulations"  means  the  regulations  made  under  this 
Act; 

(q)  "surveyor"  means  an  Ontario  land  surveyor  regis- 
tered under  The  Surveyors  Act;  e^'fan'  l°6°' 

(r)  "unit"  means  a  part  or  parts  of  the  land  included  in 
the  description  and  designated  as  a  unit  by  the 
description,  and  comprises  the  space  enclosed  by  its 
boundaries  and  all  the  material  parts  of  the  land 
within  this  space  at  the  time  the  declaration  and 
description  are  registered.    [See  note] 

(2)  For  the  purposes  of  this  Act,  the  ownership  of  land°f^*J,8h,p 
includes  the  ownership  of  space.    [See  note] 

DECLARATION   AND  DESCRIPTION 

2. — (1)  A  property  shall  comprise  only  freehold  land  and  JJJJ h^fy 

interests,  if  any,  appurtenant  to  that  land.    [See  note] 

(2)  A  declaration  and  description  may  be  registered  by  or ^jgt™ay 
on  behalf  of  the  owner  in  fee  simple  of  the  land  described  in 

the  description.    [See  note] 

(3)  Where  the  land  and  the  interests  appurtenant  to  the  land  £*gj*  »»«■' 
described  in  the  description  are  not  entirely  within  one  landd'^B'on 
titles  or  registry  division  or  not  entirely  under  The  Land  Titles 

Act  or  The  Registry  Act,  the  description  shall  not  be  registered. 
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(4)  Where   the   land  described   in   a  description   is   under  j^f™  the 
The  Registry  Act,  a  certificate  of  title  under  The  Certification  under  the 
of  Titles  A ct  showing  the  owner  by  whom  the  declaration  andomce 
description  are  being  registered  as  the  owner  in  fee  simple  R  s  Q.  1900. 
of  the  land  shall   be  registered  before  the  declaration  andcc-348,48 
description  are  registered.    [See  note] 

(5)  Upon  registration  of  a  declaration  and  description,  the^^r^loa 
land  and  the  interests  appurtenant  to  the  land  described  in 

the  description  are  governed  by  this  Act.    [See  note] 

3. — (1)  A  declaration  shall  not  be  registered  unless  it  is^ecSt-Mon 
executed  by  the  owner  or  owners  of  the  land  and  interests must 
appurtenant   to   the   land  described   in   the  description  and 
unless  it  contains,    [See  note] 

(a)  a  statement  of  intention  that  the  land  and  interests 
appurtenant  to  the  land  described  in  the  description 
be  governed  by  this  Act; 

(6)  the  consent  of  all  persons  having  registered  encum- 
brances against  the  land  or  interests  appurtenant 
to  the  land  described  in  the  description ;   [See  note] 

(c)  a  statement,  expressed  in  percentages,  of  the  propor- 
tions of  the  common  interests;   [See  note] 

(d)  a  statement,  expressed  in  percentages  allocated  to 
the  units,  of  the  proportions  in  which  the  owners  are 
to  contribute  to  the  common  expenses;  and  [See  note] 

(e)  an  address  for  service. 

(2)  In  addition  to  the  matters  mentioned  in  subsection  1,  a  deijaration 
declaration  may  contain,    [See  note]  m*y 

(a)  a  specification  of  common  expenses; 

(b)  a  specification  of  any  parts  of  the  common  elements 
that  are  to  be  used  by  the  owners  of  one  or  more 
designated  units  and  not  by  all  the  owners;  [See  note] 

(c)  provisions  respecting  the  occupation  and  use  of  the 
units  and  common  elements  provided  that  no  such 
provision  shall  discriminate  because  of  the  race, 
creed,  colour,  nationality,  ancestry  or  place  of  origin 
of  any  person; 

(d)  provisions  restricting  gifts,  leases  and  sales  of  the 
units  and  common  interests  provided  that  no  such 
provision  shall  discriminate  because  of  the  race, 
creed,  colour,  nationality,  ancestry  or  place  of  origin 
of  any  person;    [See  note] 
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(e)  a  specification  of  the  number,  qualification,  nomina- 
tion, election,  term  of  office,  compensation  and  re- 
moval of  members  of  the  board,  and  the  meetings, 
quorum,  functions  and  officers  of  the  board; 

(J)  a  specification  of  duties  of  the  corporation  consistent 
with  its  objects; 

(g)  a  specification  of  the  majority  required  to  make  by- 
laws of  the  corporation; 

(h)  provisions  regulating  the  assessment  and  collection 
of  contributions  towards  the  common  expenses; 

(t)  a  specification  of  the  majority  required  to  make 
substantial  changes  in  the  common  elements  and  the 
assets  of  the  corporation; 

(J)  a  specification  of  any  provision  requiring  the  cor- 
poration to  purchase  the  units  and  common  interests 
of  any  dissenters  after  a  substantial  addition,  altera- 
tion or  improvement  to  or  renovation  of  the  common 
elements  has  been  made  or  after  the  assets  of  the 
corporation  have  been  substantially  changed;  [See 
note] 

(k)  a  specification  of  any  allocation  of  the  obligations  to 
repair  and  to  maintain  the  units  and  common 
elements; 

(I)  a  specification  of  the  percentage  of  substantial 
damage  to  the  buildings  and  a  specification  of  the 
majority  required  to  authorize  repairs  under  sec- 
tion 17; 

(m)  a  specification  of  the  majority  required  for  a  sale 
of  the  property  or  of  part  of  the  common  elements; 

(n)  a  specification  of  the  majority  required  for  the 
termination  of  the  government  of  the  property  by 
this  Act; 

(o)  any  other  matters  concerning  the  property. 

(3)  All  the  owners  and  all  persons  having  registered  encum-  Amendment 
brances  against  the  units  and  common  interests  may  amend  declaration 
the  declaration.    [See  note] 

(4)  When  a  declaration  is  amended,  the  corporation  shall  Registration 
register  a  copy  of  the  amendment  executed  by  all  the  owners 

and  all  persons  having  registered  encumbrances  against  the 
units  and  common  interests,  and  until  the  copy  is  registered 
the  amendment  is  ineffective.    [See  note] 
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4.—  (1)  A  description  shall  contain,    [See  note]  description 

must 
.    .  ,  ,  i         •  i  •  i      contain 

(a)  a  plan  of  survey  showing  the  perimeter  ot  the 
horizontal  surface  of  the  land  and  the  perimeter  of 
the  buildings;    [See  note) 

(b)  structural  plans  of  the  buildings;    [See  note] 

(c)  a  specification  of  the  boundaries  of  each  unit  by 
reference  to  the  buildings;    [See  note] 

(d)  diagrams  showing  the  shape  and  dimensions  of  each 
unit  and  the  approximate  location  of  each  unit  in 
relation  to  the  other  units  and  the  buildings;  [See  note] 

(e)  a  certificate  of  a  surveyor  that  the  buildings  have 
been  constructed  substantially  in  accordance  with 
the  structural  plans  and  that  the  diagrams  of  the 
units  are  substantially  accurate;  and    [See  note] 

(J)  a  description  of  any  interests  appurtenant  to  the  land 
that  are  included  in  the  property,    [See  note) 

prepared  in  accordance  with  the  regulations. 

(2)  A  description  shall  not  be  registered  unless  it  has  been  ^SSaA^an 
approved  in  accordance  with  the  regulations.    [See  note) 

REGISTRATION 

5. — (1)  Every  master  of  titles  and  every  registrar  of  deeds Index 
in  whose  office  a  declaration  and  description  are  registered 
shall  keep  an  index  in  the  prescribed  form  to  be  known  as 
the  "Condominium  Corporations  Index". 

(2)  Where  a  land  titles  office  is  combined  with  a  registry  cmm3^,ned 
office,  one  index  under  subsection   1  shall  be  kept  for  all 
declarations   and    descriptions   registered    in    the   combined 
offices. 

(3)  Every  master  of  titles  and  every  registrar  of  deeds  Condomin- 
in  whose  office  a  declaration  and  description  are  registered  Register 
shall  keep  a  register  in  the  prescribed  form  to  be  known  as 

the  "Condominium  Register". 

(4)  Declarations,  descriptions,  by-laws,  notices  of  termina-  T^l™ ct  to 
tion  and  other  instruments  respecting  land  governed  by  thisreslstration8- 
Act  shall  be  registered  and  recorded  in  the  Condominium 
Register  in  accordance  with  this  Act  and  the  regulations  but, 

except  as  otherwise  provided  by  this  Act  and  the  regulations, 

The  Land  Titles  Act  or  The  Registry  Act,  as  the  case  may  be,  ^:s^  l%\%' 

applies  in  respect  of  property  governed  by  this  Act.    [See  note) 
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UNITS   AND  COMMON   ELEMENTS 

ii. —  (1)   Units  and  common  interests  are  real  property  for^unUs  ami 
all  pu  r poses.    [See  note]  fffinSS 

(2)  Subject  to  this  Act,  the  declaration  and  the  by-laws,  Jr*,1n®i™hip 
each  owner  is  entitled  to  exclusive  ownership  and  use  of  his 

unit. 

(3)  Xo  condition  shall  be  permitted  to  exist  and  no  activity  icil^les'3 
shall  be  carried  on  in  any  unit  or  the  common  elements  that 

are  likely  to  damage  the  property.    [See  note] 

(4)  The  corporation  or  any  person  authorized  by  the  cor-^J^J* '" 
poration  may  enter  any  unit  at  any  reasonable  time  to  perform 

the  objects  and  duties  of  the  corporation. 

7. — (1)  The  owners  are  tenants  in  common  of  the  common  Ownership 

of  common 
elements.  elements 

(2)  An    undivided    interest    in    the    common    elements    is  interest's1 
appurtenant  to  each  unit. 

(3)  The  proportions  of  the  common  interests  are  those  ex-  rr°P°rtions 
pressed  in  the  declaration. 


(4)  Subject  to  this  Act,  the  declaration  and  the  by-laws,  Use  of 

i  t  t  i  ft  i  common 

each  owner  may  make  reasonable  use  of  the  common  elements,  elements 
[See  note] 

(5)  The  ownership  of  a  unit  shall  not  be  separated  from  ^tnteorSbeP 
the  ownership  of  the  common  interest,  and  any  instrument  separated 
that  purports  to  separate  the  ownership  of  a  unit  from   a 
common  interest  is  void.    [See  note] 

(6)  Except  as  provided  by  this  Act,  the  common  elements  No  division 
shall  not  be  partitioned  or  divided.    [See  note] 

(7)  No  encumbrance  is  enforceable  against  the  common  hwSownot 
elements  after  the  declaration  and  description  are  registered,  enforceable 
[See  note] 

(8)  Where  but  for  subsection  7  an  encumbrance  would  beSav,nK 
enforceable  against  the  common  elements,  the  encumbrance 

is  enforceable  against  all   the  units  and  common   interests. 
[See  note] 

(9)  Any  unit  and  common  interest  may  be  discharged  from  DiKcharce 
such  an  encumbrance  by  payment  to  the  claimant  of  a  portion 

of  the  sum  claimed  determined  by  the  proportions  specified 
in  the  declaration  for  sharing  the  common  expenses.   [See  note] 

(10)  Upon  payment  of  a  portion  of  the  encumbrance  suffi- ldem 
cient   to  discharge  a   unit  and  common  interest,  and   upon 
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demand,  the  claimant  shall  give  to  the  owner  a  discharge  of 
that  unit  and  common  interest  in  accordance  with  the  regu- 
lations. 

(11)  For  the  purposes  of  municipal  assessment  and  taxation, AB86Ssment 
each  unit  and  common  interest  constitute  a  parcel,  and  the 
common  elements  do  not  constitute  a  parcel.    [See  note] 

(12)  For  the  purpose  of  determining  liability  resulting  from  corporation 
breach  of  the  duties  of  an  occupier  of  land,  the  corporation  deemed  to 

.     ii  i         i  i  i  i  •  r     i  i  **>  occupier 

shall  be  deemed  to  be  the  occupier  of  the  common  elements 
and  the  owners  shall  be  deemed  not  to  be  occupiers  of  the 
common  elements.    [See  note\ 

EASEMENTS 

8. —  (1)    The  following  easements  are  appurtenant  to  each  j-j?? urtenant 
unit:  t0  un"e 

1.  Where  a  building  or  any  part  of  a  building, 

(a)  moves  after  registration  of  the  declaration  and 
description;  or 

(b)  after  having  been  damaged  and  repaired,  is  not 
restored  to  the  position  occupied  at  the  time 
of  registration  of  the  declaration  and  descrip- 
tion, 

an  easement  for  exclusive  use  and  occupation  in 
accordance  with  this  Act,  the  declaration  and  the 
by-laws,  over  the  space  of  the  other  units  and  com- 
mon elements  that  would  be  space  included  in  the 
unit  if  the  boundaries  of  the  unit  were  determined 
by  the  position  of  the  buildings  from  time  to  time 
after  registration  of  the  description  and  not  at  the 
time  of  registration.    [See  note] 

2.  An  easement  for  the  provision  of  any  service  through 
any   installation   in    the  common   elements  or  any 

other  unit.    [See  note] 

3.  An  easement  for  support  by  the  common  elements 
and  any  other  unit  capable  of  providing  support. 

[See  note] 

(2)  The  following  easements  are  appurtenant  to  the  com-  Easements 
x        ,  &  rtr  appurtenant 

mon  elements:  to  common 

elements 

1.  An  easement  for  the  provision  of  any  service  through 
any  installation  in  any  unit. 

2.  An  easement  for  support  by  any  unit  capable  of 
providing  support. 
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CORPORATION 

9. — (1)  The  registration  of  a  declaration  and  description  Creatl°" 
creates  a  corporation  without  share  capital  whose  members 
are  the  owners  from  time  to  time.    [See  note] 

(2)  When  a  declaration  and  description  are  registered,  the ^rpOTa/io!) 
master  of  titles  or  registrar  of  deeds  in  whose  office  they  are 
registered  shall  assign  a  name  to  the  corporation  in  accordance 
with  the  regulations.    [See  note] 


96(1. 
2  do 


(3)  The  Corporations  Act  and  The  Corporations  Information  ^7*7°;  7 
Act  do  not  apply  to  the  corporation.  not  app'r 

(4)  The  objects  of  the  corporation  are  to  manage  the  prop-°bject8 
erty  and  any  assets  of  the  corporation.    [See  note] 

(5)  The  affairs  of  the  corporation  shall  be  managed  by  a^°*^0°6r 
board  of  directors,  consisting  of  three  persons  or  such  greater 
number  as  the  declaration  or  by-laws  may  provide,  elected  by 

the  members  of  the  corporation.    [See  note] 

(6)  The  term  of  the  members  of  the  board  shall  be  three lerm 
years  or  such  lesser  period  as  the  declaration  or  by-laws  may 
provide,  but  the  members  of  the  board  may  continue  to  act 
until  their  successors  are  elected,  and  members  are  eligible 

for  re-election. 

(7)  If  a  vacancy  in  the  membership  of  the  board  occurs,  aVacanc,es 
new  member  shall  be  elected  by  the  members  of  the  corpora- 
tion. 

(8)  A  quorum  for  the  transaction  of  business  is  a  majority  Quorum 
of  the  members  of  the  board  or  such  greater  number  as  the 
declaration  or  by-laws  may  provide. 

(9)  The  acts  of  a  member  of  the  board  or  an  officer  of  the  Defects 
board  are  valid  notwithstanding  any  defect  that  may  after- 
wards be  discovered  in  his  election  or  qualifications. 

(10)  The  declaration  or  the  by-laws  may  specify  and  regu-and06™ 
late  the  qualification,  nomination,  election,  compensation  andexecut,ve 
removal  of  members  of  the  board,  and  the  meetings,  functions 

and  officers  of  the  board.    [See  note] 

(11)  The  corporation  shall  keep  adequate  records,  and  anyRecord6 
member  of  the  corporation  may  inspect  the  records  on  reason- 
able notice  and  at  any  reasonable  time.    [See  note] 

(12)  The  corporation  has  a  duty  to  effect  compliance  by  *^y  t0 
the  owners  with  this  Act,  the  declaration  and  the  by-laws,  compliance 
[See  note] 
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(13)  The  declaration  or  the  by-laws  may  specify  duties  of  Duties 
the  corporation  consistent  with  its  objects.    [See  vote] 

(14)  Each   member  of  the  corporation,  and   each    person  pef/orman^ 
having  an  encumbrance  against  a  unit  and  common  interest,  °f  duties 
has  the  right  to  the  performance  of  any  duty  of  the  corporation 
specified  by  this  Act,  the  declaration  and  the  by-laws.  [See  note] 

(15)  The  corporation  may  own,  acquire,  encumber  and  Reers0naid 
dispose  of  real  and  personal  property  for  the  use  and  enjoy-  property 
ment  of  the  property.    [See  note] 

(16)  The  members  of  the  corporation  share  the  assets  oif^1^^^ 
the  corporation  in  the  same  proportions  as  the  proportions  of 

their   common    interests   in   accordance   with    this   Act,    the 
declaration  and  the  bv-laws. 


(17)  A  judgment  for  the  payment  of  money  against  the  ^.gments 
corporation  is  also  a  judgment  against  each  owner  at  the  corporation 
time  the  cause  of  action  arose  for  a  portion  of  the  judgment 
determined  by  the  proportions  specified  in  the  declaration  for 
sharing  the  common  expenses.    [See  note] 


(18)  Any  action  with  respect  to  the  common  elements  may  Actions  &y 
,  V  i  i_  i  •  ,  •  ,  r  i  corporation 
be  brought  by  the  corporation  and  a  judgment  for  the  pay- respecting 

.  .      ,  r     .  .         .  ,  .        common 

ment  of  money  in  favour  of  the  corporation  in  such  an  action  elements 
is  an  asset  of  the  corporation.    [See  note] 

(19)  When    the    owners    and    the    property    cease    to    beTerm,natlon 
governed  by  this  Act, 

(a)  the  assets  of  the  corporation  shall  be  used  to  pay 
any  claims  for  the  payment  of  money  against  the 
corporation ; 

(b)  the  remainder  of  the  assets  of  the  corporation  shall 
be  distributed  among  the  members  of  the  corporation 
in  the  same  proportions  as  the  proportions  of  their 
common  interests. 


BY-LAWS 

10. — (1)  The  corporation  may,  by  a  vote  of  members  whoBy",aw8 
own  66%  per  cent,  or  such  greater  percentage  as  is  specified 
in  the  declaration,  of  the  common  elements,   make  by-laws, 

[Sec  note] 
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(a)  governing  the  management  of  the  property; 

(b)  governing  the  use  of  units  or  any  of  them  for  the 
purpose  of  preventing  unreasonable  interference  with 
the  use  and  enjoyment  of  the  common  elements  and 
other  units;    [See  note] 

(c)  governing  the  use  of  the  common  elements;  [See  note] 

(d)  regulating  the  maintenance  of  the  units  and  common 
elements;  [See  note] 

(e)  governing  the  use  and  management  of  the  assets  of 
the  corporation; 

(f)  respecting  the  board; 

(g)  specifying  duties  of  the  corporation; 

(h)  regulating  the  assessment  and  collection  of  con- 
tributions towards  the  common  expenses; 

(«)  respecting  the  conduct  generally  of  the  affairs  of  the 
corporation. 

(2)  The  by-laws  shall  be  reasonable   and  consistent  with  mus^be 
this  Act  and  the  declaration.    [See  note]  reasonable 

(3)  When  a  by-law  is  made  by  the  corporation,  the  cor-Reelstratlou 
poration  shall  register  a  copy  of  the  by-law  together  with  a 
certificate  executed  by  the  corporation  that  the  by-law  was 

made  in  accordance  with  this  Act,  the  declaration  and  the 
by-laws,  and  until  the  copy  and  certificate  are  registered 
the  by-law  is  ineffective.    [See  note] 

RULES  GOVERNING  USE  OF  COMMON  ELEMENTS 

11. — (1)  The  by-laws  may  provide  for  the  making  of  rules ruTee* 
by  the  owners  respecting  the  use  of  the  common  elements  for 
the  purpose  of  preventing  unreasonable  interference  with  the 
use  and  enjoyment  of  the  units  and  the  common  elements. 
[See  note] 

(2)  The  rules  shall  be  reasonable  and  consistent  with  thisIde,,) 
Act,  the  declaration  and  the  by-laws. 

(3)  The  rules  shall  be  complied  with  and  enforced  in  the  Compliance 
same  manner  as  the  by-laws.  enforcement 

OBLIGATIONS   OF   OWNERS 

12. — (1)  Each  owner  is  bound  by  and  shall  comply  with  and  rights 
this  Act,  the  declaration  and  the  by-laws.    [See  note]  etc. 
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(2)  Each  owner  has  a  right  to  the  compliance  by  the  other Idem 
owners  with  this  Act,  the  declaration  and  the  by-laws.    [See 
note] 

(3)  The  corporation,  and  any  person  having  an  encum-^p^j,,,, 
brance  against  any  unit  and  common  interest,  has  a  right  to  b^ancer""1 
the  compliance  by  the  owners  with  this  Act,  the  declaration 

and  the  by-laws.    [See  note] 

13. — (1)  The  owners  shall  contribute  towards  the  common  owners 

expenses  in  the  proportions  specified  in  the  declaration.  to  common** 

expenses 

(2)  The  assessment  and  collection  of  contributions  towards  Assessment 
the  common  expenses  may  be  regulated  by  the  declaration  collection 
or  the  by-laws. 

(3)  The  obligation  of  an  owner  to  contribute  towards  the  Avoidance 
common  expenses  shall  not  be  avoided  by  waiver  of  the  right 

to  use  the  common  elements  or  by  abandonment.   [See  note] 

(4)  Where  an  owner  defaults  in  his  obligation  to  contribute  L,en 
to  the  corporation  towards  the  common  expenses,  the  cor- 
poration, upon  registration  of  a  notice  of  lien  in  the  prescribed 
form,  has  a  lien  for  the  unpaid  amount  against  the  unit  and 
common  interest  of  that  owner.   [See  note] 

(5)  The  lien  may  be  enforced  in  the  same  manner  as  a  *^}.wrceab|e 
mortgage.    [See  note] 

(6)  Upon  payment  of  the  unpaid  amount  and  upon  demand,  Discharge 
the  corporation  shall  give  the  owner  a  discharge  in  the  pre- 
scribed form. 

MODIFICATIONS    OF    COMMON    ELEMENTS    AND    ASSETS 

14. — (1)  The  corporation  may  by  a  vote  of  members  SemRn*1 
who  own  80  per  cent,  or  such  greater  percentage  as  is  speci- 
fied in  the  declaration,  of  the  common  elements  make  any 
substantial  addition,  alteration  or  improvement  to  or  renova- 
tion of  the  common  elements  or  may  make  any  substantial 
change  in  the  assets  of  the  corporation,  and  the  corporation 
may  by  a  vote  of  a  majority  of  the  members  make  any  other 
addition,  alteration  or  improvement  to  or  renovation  of  the 
common  elements  or  may  make  any  other  change  in  the 
assets  of  the  corporation.   [See  note] 

(2)  The  cost  of  any  addition,  alteration  or  improvement Coet 
to  or  renovation  of  the  common  elements  and  the  cost  of  any 
substantial  change  in  the  assets  of  the  corporation  are  common 
expenses.    [See  note] 
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(3)  The  declaration  may  provide  that  if  any  substantial  Dissenters 
addition,  alteration  or  improvement  to  or  renovation  of  the 
common  elements  is  made,  or  if  any  substantial  change  in  the 

assets  of  the  corporation  is  made,  the  corporation  must,  on 
demand  of  any  owner  who  dissented,  purchase  his  unit  and 
common  interest.    [See  note] 

(4)  Where  the  corporation  and  the  owner  who  dissented  Arbitration 
do  not  agree  as  to  the  purchase  price,  the  owner  who  dissented 

may  elect  to  have  the   fair   market   value  of   his   unit  and 
common    interest    determined    by    arbitration    under     Thef-fg*' 1960, 
Arbitrations  Act  by  serving  a  notice  to  that  effect  on  the 
corporation. 

INSURANCE 

15. — (1)  A  corporation  shall  insure  its  liability  to  repair  ^"ure10 
the  property  after  damage  resulting  from  fire,  tempest  or  other 
casualty  to  the  extent  required  by  the  declaration  or  the 
by-laws.    [See  note] 

(2)  Subsection    1   does  not  restrict   the  capacity  of  anySavIng 
person  to  insure  otherwise  than  as  provided  in  that  subsection. 

REPAIRS   AND   MAINTENANCE 

16. — (1)  For  the  purposes  of  this  Act,  the  obligation  to ^tiion™" 
repair  after  damage  and  to  maintain  are  mutually  exclusive, 
and  the  obligation  to  repair  after  damage  does  not  include 
the  repair  of  improvements  made  to  units  after  registration  of 
the  declaration  and  description.    [See  note] 

(2)  Subject  to  section  17,  the  corporation  shall  repair  the^air'0 
units  and  common  elements  after  damage. 

.  Maintenance 

(3)  The  corporation  shall  maintain  the  common  elements,    of  common 

r  elements 

(4)  Each  owner  shall  maintain  his  unit.  %  uniunanoe 

(5)  Notwithstanding  subsections  2,  3  and  4,  the  declaration  Sly^SSide 
may  provide  that,  otherwise 

(a)  each  owner  shall,  subject  to  section  17,  repair  his 
unit  after  damage ; 

(b)  the  owners  shall  maintain  the  common  elements  or 
any  part  of  the  common  elements;  or 

(c)  the  corporation  shall  maintain  the  units. 

(6)  The  corporation  shall  make  any  repairs  that  an  owner  ^atfonTo 
is  obligated  to  make  and  that  he  does  not  make  within  a  rea-  J0*^  for 
sonable  time.  owners 
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(7)  An  owner  shall  be  deemed  to  have  consented  to  have  Con««nt 
repairs  done  to  his  unit  by  the  corporation. 

WHERE  DAMAGE  OCCURS 

17.— (1)  Where  damage  to  the  buildings  occurs,  the  board  uone™ina" 
shall  determine  within  thirty  days  of  the  occurrence  whether damae6 
there  has  been  substantial  damage  to  25  per  cent,  or  such 
greater  percentage  as  is  specified  in  the  declaration,  of  the 
buildings.    [See  vote] 

(2)  Where  there  has  been  a  determination  that  there  hasv9°t*lrfor 
been  substantial  damage  to  25  per  cent,  or  such  greater  per- 
centage as  is  specified  in  the  declaration,  and  owners  who 
own  80  per  cent  of  the  common  elements,  or  such  greater 
percentage  as  is  specified  in  the  declaration,  vote  for  repair 
within  sixty  days  of  the  determination,  the  corporation  shall 
repair.    [See  note] 

TERMINATION 

18. — (1)  Where  on  a  vote  the  owners  do  not  vote  for  repair,  Tyrnoticelon 
the  corporation  shall,  within  ten  days  of  the  vote,  register  aa^rtantlaI 
notice  of  termination  in  the  prescribed  form.   [See  note]  damage 

(2)  Where  there  has  been  no  vote  within  sixty  days  of  the Idem 
determination  that  there  has  been  substantial  damage  under 
subsection  1  of  section  17,  the  corporation  shall,  within  ten 
days  after  the  expiry  of  the  60-day  period,  register  a  notice  of 
termination  in  the  prescribed  form. 

(3)  Upon  the  registration  of  a  notice  of  termination  under S3||teition 
subsection  1  or  2,  of  notice 

(a)  the  government  of  the  property  by  this  Act  is 
terminated ; 

(b)  the  owners  are  tenants  in  common  of  the  land  and 
interests  appurtenant  to  the  land  described  in  the 
description  in  the  same  proportions  as  their  common 
interests; 

(c)  claims  against  the  land  and  interests  appurtenant  to 
the  land  created  before  the  registration  of  the  declara- 
tion and  description  are  as  effective  as  if  the  declara- 
tion and  description  had  not  been  registered; 

(d)  encumbrances  against  each  unit  and  common  interest 
created  after  the  registration  of  the  declaration  and 
description  are  claims  against  the  interest  of  the 
owner  in  the  land  and  interests  appurtenant  to 
the  land  described  in  the  description,  and  have 
the  same  priority  they  had  before  the  registration  of 
the  notice  of  termination;  and    [See  note] 
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(e)  all  claims  against  the  property  created  after  the 
registration  of  the  declaration  and  description,  other 
than  the  encumbrances  mentioned  in  clause  d,  are 
extinguished.    [See  note] 

19. — (1)  Sale  of  the  property  or  any  part  of  the  common  by™}™1'011 
elements  may  be  authorized,    [See  note] 

(a)  by  a  vote  of  owners  who  own  80  per  cent,  or  such 
greater  percentage  as  is  specified  in  the  declaration, 
of  the  common  elements;  and 

»  (b)  by  the  consent  of  the  persons  having  registered  claims 
against  the  property  or  the  part  of  the  common 
elements,  as  the  case  may  be,  created  after  the  regis- 
tration of  the  declaration  and  description.    [See  note] 

(2)  A  deed  or  transfer  shall  be  executed  by  all  the  owners  ofXcon-Ion 
and  a  release  or  discharge  shall  be  given  by  all  the  persons  v«yanc« 
having  registered  claims  against  the  property  or  the  part 

of  the  common  elements,  as  the  case  may  be,  created  after 
the  registration  of  the  declaration  and  description. 

(3)  Upon  the  registration  of  the  instruments  mentioned  in  Efr?ctt  of 

subsection  2,    [See  note]  tion  of 

conveyaiu-e 

(a)  the  government  of  the  property  or  of  the  part  of  the 
common  elements  by  this  Act  is  terminated; 

(b)  claims  against  the  land  and  interests  appurtenant  to 
the  land  created  before  the  registration  of  the  declara- 
tion and  description  are  as  effective  as  if  the  declara- 
tion and  description  had  not  been  registered;  and 

(c)  claims  against  the  property  or  the  part  of  the 
common  elements  created  after  the  registration  of 
the  declaration  and  description  are  extinguished.  [See 
note] 

(4)  Subject  to  subsection  5,  the  owners  share  the  proceeds  Proc*eds 
of  the  sale  in  the  same  proportions  as  their  common  interests. 

(5)  Where  a  sale  is  made  under  this  section,  any  owner ^jjsjjj; \£^ 
who  dissented  may  elect  to  have  the  fair  market  value  of  the 
property  at  the  time  of  the  sale  determined  by  arbitration 

under  The  Arbitrations  Act  by  serving  notice  to  that  effect  ^'fg0* 1960, 
on  the  corporation  within  ten  days  after  the  vote,  and  the 
owner  who  served  the  notice  is  entitled  to  receive  from  the 
proceeds  of  the  sale  the  amount  he  would  have  received  if 
the  sale  price  had  been  the  fair  market  value  as  determined 
by  the  arbitration.    [See  note] 
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(6)  Where  the  proceeds  of  the  sale  are  inadequate  to  pay^^|ds 
the   amount    determined    under   subsection    5,   each    of    the»nadeo-uate 
owners  who  voted  for  the  sale  is  liable  for  a  portion  of  the 
deficiency  determined  by  the  proportions  of  their  common 
interests. 

20.— (1)  Termination  of  the  government  of  the  property  by™ti^tion 
by  this  Act  may  be  authorized,    [See  note]  without  sale 

(a)  by  a  vote  of  owners  who  own  80  per  cent,  or  such 
greater  percentage  as  is  specified  in  the  declaration, 
of  the  common  elements;  and 

(b)  by  the  consent  of  the  persons  having  registered  claims 
against  the  property  created  after  the  registration  of 
the  declaration  and  description.    [See  note] 

(2)  Where  termination  of  the  government  of  the  property  tion'oV*" 
by  this  Act  is  authorized  under  subsection  1,  the  corporation  notic* 
shall  register  a  notice  of  termination  in  the  prescribed  form, 
executed  by  all  the  owners  and  all  the  persons  having  registered 
claims  against  the  property  created  after  the  registration  of 

the  declaration  and  description.    [See  note] 

(3)  Upon  registration  of  a  notice  of  termination  under  sub-*^08ctr°tfion 
section  2, 

(a)  the  government  of  the  property  by  this  Act  is 
terminated ; 

(b)  the  owners  are  tenants  in  common  of  the  land  and 
interests  appurtenant  to  the  land  described  in  the 
description  in  the  same  proportions  as  their  common 
interests; 

(c)  claims  against  the  land  and  the  interests  appurtenant 
to  the  land  described  in  the  description  created 
before  the  registration  of  the  declaration  and  descrip- 
tion are  as  effective  as  if  the  declaration  and  descrip- 
tion had  not  been  registered; 

id)  encumbrances  against  each  unit  and  common  interest 
created  after  the  registration  of  the  declaration  and 
description  are  claims  against  the  interest  of  the 
owner  in  the  land  and  interests  appurtenant  to 
the  land  described  in  the  description  and  have  the 
same  priority  as  they  had  before  the  registration  of 
the  notice  of  termination;  and 

(«)  all  other  claims  against  the  property  created  after 
the  registration  of  the  declaration  and  description 
are  extinguished. 
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21. — (1)  A  corporation,  any  owner,  or  any  person  having ^^cTo'011 
an  encumbrance  against  a  unit  and  common  interest  may 
apply  to  the  Supreme  Court  for  an  order  terminating  the 
government  of  the  property  by  this  Act. 

(2)  The   Court   may   order   that   the   government   of   the°rder 
property  by  this  Act  be  terminated  if  the  Court  is  of  the 
opinion  that  the  termination  would  be  just  and  equitable, 
and,  in  determining  whether  the  termination  would  be  just 
and  equitable,  the  Court  shall  have  regard  to, 

(a)  the  scheme  and  intent  of  this  Act; 

(b)  the  probability  of  unfairness  to  one  or  more  owners 
if  termination  is  not  ordered;  and 

(c)  the  probability  of  confusion  and  uncertainty  in  the 
affairs  of  the  corporation  or  the  owners  if  termination 
is  not  ordered. 

(3)  Where  an  order  of  termination  is  made  under  sub-  Ancillary 
section  2,  the  Court  may  include  in  the  order  any  provisions 

that  the  Court  considers  appropriate  in  the  circumstances. 


VOTING  BY  MORTGAGEES 

22.  Where  a  mortgage  or  charge  of  a  unit  and  common  RJsJjta  of 

.  .  ,       °        ,  ,  mortgagees 

interest  contains  a  provision  that  authorizes  the  mortgagee 

or  chargee  to  exercise  the  right  of  the  owner  to  vote  or  to 

consent,  the  mortgagee  or  chargee  may  exercise  the  right,  and, 

where  two  or  more  such  mortgages  or  charges  contain  such  a 

provision,  the  right  may  be  exercised  by  the  mortgagee  or 

chargee  who  has  priority.    [See  note] 


PERFORMANCE  OF  DUTIES 

23. — (1)  Where  a  duty  imposed  by  this  Act,  the  declara- Application 
tion  or  the  by-laws  is  not  performed,  the  corporation,  any  require 

*  .        .     r  .  .  .    performance 

owner,  or  any  person  having  an  encumbrance  against  a  unit  of  duties 
and  common  interest  may  apply  to  the  Supreme  Court  for  an 
order  directing  the  performance  of  the  duty. 

(2)  The  Court  may  by  order  direct  performance  of  the  duty, Idem 
and  may  include  in  the  order  any  provisions  that  the  Court 
considers  appropriate  in  the  circumstances. 

(3)  Nothing  in  this  section  restricts  the  remedies  otherwise  savin* 
available  for  failure  to  perform  any  duty  imposed  by  this  Act. 


8-19 


APPLICATION  OF  THE  PLANNING  ACT 

ofP6Pub-ation  ^^* — (1)  Section  26  and  clause  b  of  subsection  1  of  sec- 
division  tion  27  of  The  Planning  Act  do  not  apply  in  respect  of  dealings 
r.s.o.  i960,  with  units  and  common  interests. 

c.  296 

de^cripttona  (?)  Subject  to  subsection  3,  the  provisions  of  section  28  of 
Rn|eo  The  Planning  Act  that  apply  to  plans  of  subdivision  apply 

c'296,'  e.  28'  mutatis  mutandis  to  descriptions  under  this  Act,  and  a  descrip- 
tion shall  not  be  registered  unless  approved  or  exempted  by 
the  Minister  of  Municipal  Affairs. 

Exemption  (3)  Before  making  an  application  under  subsection  1  of 
section  28  of  The  Planning  Act,  the  owner  of  a  property 
or  someone  authorized  by  him  in  writing  may  apply  to  the 
Minister  to  have  the  description  or  any  part  of  the  descrip- 
tion exempted  from  section  28,  or  from  any  provision  thereof, 
and  where  in  the  opinion  of  the  Minister  such  exemption  is 
appropriate  in  the  circumstances,  he  may  grant  the  exemption. 

^••|9°  ^9|°-  (4)  Section  29  of  The  Planning  Act  does  not  apply  in  respect 
not  to  apply  of  descriptions  made  for  the  purposes  of  this  Act. 

REGULATIONS 

Regulations  25. — (1)  The  Lieutenant  Governor  in  Council  may  make 
regulations, 

(a)  classifying  properties  for  the  purposes  of  the  regula- 
tions; 

(b)  prescribing  the  duties  of  officers  appointed   under 

S^mm.'mS'  The  La™1   Titles  Act  or   The  Registry  Act  for  the 

purposes  of  this  Act; 

(c)  governing  the  method  of  describing  in  instruments 
a  property  or  any  part  of  a  property ; 

(d)  governing  surveys,  structural  plans,  descriptions  and 
diagrams,  and  prescribing  procedures  for  their  regis- 
tration ; 

(e)  requiring,  in  respect  of  any  class  of  properties,  in 
lieu  of  or  in  addition  to  the  requirements  of  section  4, 
surveys  of  the  properties  showing  the  units  and  com- 
mon elements; 

(J)  respecting  the  registration  and  recording  of  declara- 
tions, descriptions,  by-laws,  notices  of  termination 
and  other  instruments; 

(g)  respecting  the  names  of  corporations; 
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(h)   respecting  additions  to  the  common  elements; 


(i)  requiring  the  payment  of  fees  to  officers  appointed 

CC.  204,  348 


under    The  Land    Titles   Act  or    The  Registry  Act,  n%9: 1?60, 


and  prescribing  the  amounts  thereof; 

(J)  prescribing  forms  and  providing  for  their  use; 

(k)  respecting  any  matter  necessary  or  advisable  to 
carry  out  effectively  the  intent  and  purpose  of  this 
Act. 

(2)  Any   provision   of   any   regulation    may   apply    to   all  Application 
properties  or  to  any  class  of  properties.  regulations 

MISCELLANEOUS 

26.  This  Act  comes  into  force  on  a  day  to  be  named  by  Commence- 

■»  m  *  merit 

the  Lieutenant  Governor  by  his  proclamation. 

27.  This  Act  may  be  cited  as  The  Condominium  Act,  1967.Short  titIe 


9-1 


REPORT  ON  THE  BASIS  FOR  COMPENSATION  ON 
EXPROPRIATION   (1967) 

By  reference  dated  March  8,  1966,  the  Commission  was  asked  to 
consider  and  report  on  the  basis  for  compensation  under  The 
Expropriation  Procedures  Act,  1962-63.  The  Commission's  investigation, 
therefore,  was  limited  to  a  study  of  the  basis  for  assessing  compensation 
and  touched  on  matters  of  procedure  on  expropriation  only  to  the  extent 
that  they  directly  affect  the  amount  of  compensation  payable. 

The  report  of  the  Commission  recommended  substantial  amendments 
to  the  then  present  legislative  basis  for  assessing  compensation  and 
proposed  the  enactment  of  a  comprehensive  code  stipulating  the  relevant 
factors  to  be  considered  in  fixing  such  compensation. 
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REPORT  ON  THE  BASIS  FOR  COMPENSATION  ON  EXPROPRIATION 

(1967) 


CHAPTER  VIII 

SUMMARY  OF  RECOMMENDATIONS 

The  recommendations  of  the  Commission  are  set  out  below.  These 
are  in  the  same  order  as  they  appear  in  the  text  of  the  Report.  The 
Commission  proposes  that  all  the  recommendations  be  embodied  in  the 
governing  compensation  statute,  except  where  the  contrary  is  indicated. 
In  certain  instances,  such  incorporation  will  amount  to  codification  of 
already  existing  law. 

I.— BASIC  PRINCIPLE 

It  should  be  clearly  established  by  the  compensation  statute  that 
the  basic  principle  to  be  applied  in  fixing  compensation  is  indemnification 
for  losses  resulting  from  the  expropriation. 

II.— BASIC  FORMULA 

The  "value  to  the  owner"  test,  as  the  basis  for  determining  com- 
pensation, should  be  abandoned  in  favour  of  a  formula  by  which  the 
compensation  is  arrived  at  by  the  making  of  separate  assessments  of: 

1.  the  market  value  of  the  interest  expropriated;  and 

2.  the  damages  attributable  to  the  expropriation. 

III.— VALUATION  OF  INTERESTS 

A.  Market  Value:  Definition 

The  market  value  of  land  should,  except  as  the  Commission  sub- 
sequently recommends,  be  defined  as  the  amount  which  the  land  might 
be  expected  to  realize  if  sold  in  the  open  market  by  a  willing  seller  to  a 
willing  buyer. 

B.  Special  Value 

Where  land  is  devoted  to  a  purpose  of  such  a  nature  that  there  is 
no  general  demand  or  market  for  land  for  that  purpose,  compensation 
should  be  payable  on  the  basis  of  the  reasonable  cost  of  equivalent  rein- 
statement. 

Such  compensation  should  be  paid  only  when  there  is  a  bona  fide 
intention  on  the  part  of  the  owner  to  relocate  in  similar  premises. 

C.  Special  Adaptability 

1.  Re-zoning  and  potential  use 

Under  existing  law,  compensation  is  sometimes  awarded  on  the 
basis  of  potential  use,  in  anticipation  of  a  change  in  zoning  policy,  not- 
withstanding   a    present    zoning    restriction    against   such    use.     This 
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practice  raises  difficulties  in  determining  compensation,  but  the  Com- 
mission feels  that  the  solutions  proffered  raise  even  graver  problems  and 
accordingly  the  Commission  recommends  no  change  in  the  present  law. 

2.  Avoidance  of  double  recovery 
Compensation  should  not  exceed  the  greater  of, 

(a)  the  existing  use  value  plus  disturbance  damages;  or 

(b)  the  value  based  on  the  highest  and  best  possible  use. 

3.  Relevance  of  value  to  the  taker 

The  special  use  to  which  the  expropriating  authority  will  put  the 
land  should  be  disregarded  in  arriving  at  the  market  value  of  that  land. 

Where  it  appears  that  land  has  been  taken,  not  because  it  is  land 
but  because  of  the  construction  materials  it  can  yield  for  the  carrying 
out  of  a  work,  the  compensation  payable  should  reflect  the  value  of  the 
materials  taken,  or  likely  to  be  taken,  to  be  computed  at  the  prevailing 
rates  for  such  material  at  the  site  of  the  work. 

D.  Disregarding  the  Planned  Development 

In  determining  market  value,  no  account  should  be  taken  of  any 
increase  or  decrease  in  the  value  of  the  land  resulting  from  the  planned 
development  or  from  any  prospect  of  expropriation. 

E.  Value  due  to  Illegal  or  Improper  Use 

Any  increase  in  the  value  of  land  resulting  from  the  use  of  the  land 
or  premises  thereon  in  a  manner  which  could  be  restrained  by  any  court, 
or  is  contrary  to  law,  or  is  detrimental  to  the  health  of  the  occupants  of 
the  premises,  or  to  the  public  health,  should  not  be  taken  into  account  in 
determining  compensation  payable. 

F.  Separate  Interests 

1.  General 

It  should  be  made  clear  that,  except  in  the  cases  of  mortgages  and 
vendors'  interests  under  agreements  for  sale,  where  there  are  separate 
interests  in  land,  the  interests  are  to  be  valued  separately.  Such  separate 
valuations  should  be  made  at  the  same  time  and  by  the  same  body. 

2.  Leaseholds 

(i)  Frustration 

When  all  the  land  subject  to  a  lease  is  expropriated,  the  lease 
should  be  considered  frustrated  from  the  date  of  expropriation,  and 
the  tenant's  obligation  to  pay  rent  should  cease  from  that  time. 
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Where  only  part  of  the  lands  leased  is  expropriated : 

(a)  the  landlord  should   be  compensated  with  a  capital  sum  re- 
presenting the  market  value  of  the  land  taken;  and 

(b)  the  tenant's  obligation  to  pay  rent  under  the  lease  should  be 
abated  pro  tanto. 

If,  however,  the  partial  taking  renders  the  remaining  land  unfit  for 
the  purpose  of  the  lease,  the  lease  should  be  considered  frustrated  and  the 
tenant's  obligation  to  pay  rent  should  cease. 

(ii)   Mere  possibility  of  renewal 

In  the  valuation  of  the  term  of  a  lease,  the  existing  law,  which  does 
not  take  into  account  the  possibility  of  a  renewal  of  the  term  where  the 
tenant  has  no  right  to  renewal,  should  remain  unchanged. 

3.  Mortgages 

(i)  Repayment  of  principal 

A  mortgagee  should  be  entitled  to  the  outstanding  balance  under 
his  mortgage  and,  having  regard  to  priorities,  should  be  paid  out  of  the 
market  value  portion  of  the  compensation. 

Where  mortgaged  lands  are  expropriated,  the  principal  outstanding 
under  any  mortgage,  whether  or  not  such  principal  is  then  due,  should 
become  repayable,  without  notice  or  bonus,  out  of  the  market  value 
portion  of  the  compensation. 

(ii)  Relief  to  mortgagor  where  deficiency 

Where  the  mortgage  was  a  purchase  money  mortgage  and  the 
market  value  portion  of  the  compensation  is  not  sufficient  to  pay  the 
amount  outstanding  on  the  mortgage,  the  mortgagor  should  be  relieved 
of  any  liability  for  the  deficiency  on  the  covenant  to  repay. 

Where  the  market  value  portion  of  the  compensation  is  not  sufficient 
to  pay  the  amount  outstanding  on  any  mortgage,  and  there  was  a  bonus 
paid  under  that  mortgage,  the  mortgagor's  liability  on  the  covenant 
to  repay  should  be  reduced  by  deducting  the  amount  of  the  bonus  from 
the  deficiency. 

(iii)  Apportionment 

Where  only  part  of  the  mortgaged  property  is  expropriated,  the 
mortgagee  should  be  entitled  to  be  paid  out  of  the  compensation  for  the 
property  taken  a  sum  that  would  leave  the  ratio  between  the  balance 
outstanding  on  the  mortgage,  after  such  payment,  and  the  value  of  the 
mortgaged  premises  remaining  the  same  as  existed  prior  to  the  expro- 
priation between  the  balance  outstanding  at  that  time  and  the  value 
of  the  entire  mortgaged  property. 
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IV.— DAMAGES  FOR  DISTURBANCE 

A.  General 

Compensation  for  all  disturbance  damages  should  be  paid,  provided 
that  the  damage  incurred  is: 

(i)  not  too  remote,  and 

(ii)  is  the  natural  and  reasonable  consequence  of  the  expropriation. 

B.  Percentage  Allowance  for  Compulsory  Taking 

No  percentage  allowance  should  be  given  on  expropriations,  except 
to  owner-occupiers  of  residences. 

A  5  per  cent  allowance  should  be  paid  to  all  expropriated  home- 
owners who  are  ordinarily  resident  in  the  home  expropriated,  provided 
that  the  home  was  not  up  for  sale  at  the  date  of  expropriation. 

C.  Relocation  Expenses 

Reasonable  relocation  costs  should  be  paid  as  disturbance  damages. 

Such  relocation  costs,  to  the  extent  that  they  are  reasonable,  should 
include: 

(a)  the  actual  costs  of  owners  in  finding  new  premises,  except  in 
the  case  of  those  owners  of  residences  entitled  to  receive  the 
flat  5%  allowance  for  compulsory  purchase; 

(b)  the  actual  moving  costs  of  owners; 

(c)  the  actual  moving  costs  of  tenants  on  the  basis  set  out  in  the 
recommendation  contained  in  Part  H  of  Chapter  IV; 

id)  the  actual  legal  and  survey  costs  and  other  non -recoverable 
expenditures  of  acquiring  similar  premises. 

D.  Business  Losses 

Unless  the  owner  and  the  expropriating  authority  otherwise  agree, 
business  losses  should  not  be  determined  until  the  business  has  moved 
and  been  in  operation  for  six  months,  or  until  a  three-year  period  has 
elapsed,  whichever  occurs  first. 

A  termination  allowance  should  be  paid  to  the  owners  of  businesses 
who  are  unable  or  unwilling  to  relocate.  The  allowance  should  consist 
of  a  portion  of  the  value  of  the  goodwill. 

E.  Unmarketable  Improvements 

Owners  of  residential  lands  should  be  compensated  for  unmarketable 
improvements. 
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F.  Legal  and  Appraisal  Costs 

Claimants  should  be  entitled  to  their  full  reasonably-incurred  legal 
and  appraisal  costs,  except  as  recommended  in  the  following  paragraphs. 

Claimants  should  be  entitled  to  legal  costs  on  a  solicitor-client 
basis  and  appraisal  costs  at  the  going  rates. 

The  present  discretion  in  the  tribunal  determining  compensation  to 
deprive  claimants  of  their  costs  in  cases  where  the  amount  awarded  is 
less  than  was  offered  should  be  retained. 

The  present  limitation  on  the  recovery  of  appraisal  costs  in  awards 
of  under  $1,000  should  be  retained. 

G.  Mortgagees  and  Mortgagor 

1.  Mortgagees 

(a)  Bonus  for  Prepayment 

A  mortgagee  should  receive,  as  disturbance  damages,  to  cover  re- 
investment costs,  the  lesser  of  three  months'  interest  or  the  amount  of 
bonus  (or  its  equivalent  in  notice)  for  prepayment  provided  for  in  the 
mortgage,  whether  or  not  the  principal  was  due  at  the  date  of  expro- 
priation. 

(b)  Interest  Loss 

In  instances  where  at  the  time  of  expropriation  the  principal  is  not 
yet  due  and  prevailing  interest  rates  are  lower  than  the  rate  set  by  the 
mortgage,  the  mortgagee  should  receive  disturbance  damages  for  the 
loss  he  would  sustain  based  on  the  difference  between  those  rates  and  the 
remainder  of  the  period  for  which  principal  payment  has  been  postponed, 
such  period  not  to  exceed  five  years. 

2.  Mortgagors 

Where  going  mortgage  interest  rates  are  higher  than  the  rate  pay- 
able under  the  mortgage,  a  mortgagor  should  receive  as  disturbance 
damages  the  value  of  the  difference  in  rates  based  upon  the  balance  of 
the  term  of  the  mortgage  and  the  manner  in  which  the  outstanding 
principal  was  to  be  repaid. 

H.  Tenant 

In  determining  the  compensation  for  disturbance  to  tenants  regard 
should  be  had  to: 

(a)  the  length  of  the  term; 

(b)  the  portion  thereof  remaining; 

(c)  rights  and  reasonable  prospects  of  renewal; 
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(d)  in  the  case  of  a  business,  the  nature  of  the  business;  and 

(e)  the  extent  of  the  tenant's  investment  in  the  premises. 

I.  Farm  Property 

The  compensation  statute  should  make  clear  that,  in  determining 
the  compensation  payable  for  disturbance  on  the  expropriation  of  farm 
land,  regard  should  be  had  to: 

1.  The  special  difficulties  of  relocation;  and 

2.  The  fact  that  farms  normally  combine  business  and  residential 
uses. 

V.— DAMAGES  FOR  INJURIOUS  AFFECTION 

A.  Where  a  Partial  Taking 

It  should  be  made  clear  by  the  statute  that,  on  a  partial  taking: 

(a)  damages  for  injurious  affection  include  damages  for  severance; 
and 

(b)  the  advantages  to  the  owner's  remaining  land  derived  from  the 
work  may  be  set-off  only  against  the  damages  for  injurious 
affection  to  those  lands,  so  that  in  no  case  will  the  owner  receive 
less  than  the  market  value  of  the  land  taken. 

B.  Where  No  Taking 

1.  Personal  and  Business  Damage 

Expropriating  authorities  should  assume  liability  for  personal  and 
business  damage  in  cases  where  there  is  no  land  taken  if,  in  the  absence 
of  statutory  authority,  liability  would  have  existed. 

2.  Damage  caused  by  Use  of  ike  Works 

In  cases  where  there  is  no  taking,  expropriating  authorities  should 
remain  liable  for  damages  caused  by  the  construction  of  the  work  and 
should  at  present  be  exempt  from  liability  where  damage  is  caused  by 
the  use  of  the  work. 

VI.— CONCLUDING  THE  EXPROPRIATION 

A.  Date  of  Valuation 

Where  the  expropriating  authority  does  not  make  an  offer  to  the 
owner  within  six  months  of  the  date  of  the  registration  of  the  plan,  at 
the  option  of  the  owner,  land  should  be  valued  as  of  the  date  of  expro- 
priation or  as  of  the  date  when  possession  is  required. 
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Where  the  offer  is  made  within  the  six-month  period  but,  in  the 
opinion  of  the  arbitrator,  is  unreasonably  low,  the  arbitrator  should  be 
empowered  to  fix  the  date  of  valuation,  as  he  believes  just,  either  as  of 
the  date  of  expropriation  or  as  of  the  date  when  possession  is  required. 

B.  Interest  Adjustment 

1.  General 

As  a  general  rule,  interest  should  be  paid  from  the  date  of  expro- 
priation on  the  market  value  portion  of  the  compensation  award,  whether 
or  not  the  compensation  is  fixed  by  arbitration  or  settlement. 

This  general  rule  should  not  apply  where  the  owner  remains  in 
possession  and  makes  productive  use  of  the  land  after  the  date  of  expro- 
priation. 

Instead  of  a  fixed  5  per  cent  rate,  interest  should  be  paid  at  J^ 
of  1  per  cent  above  the  current  National  Housing  Act  rate  for  ordinary 
home  owner  loans. 

2.  Loss  of  Interest 

Where  a  delay  in  the  settlement  or  arbitration  proceedings  has  been 
the  fault  of  the  owner,  the  tribunal  should  have  the  discretion,  as  it  now 
does,  to  deprive  the  owner  of  part  or  all  of  the  interest  to  which  he  would 
otherwise  be  entitled. 

Where  a  delay  in  the  settlement  or  arbitration  proceedings  has 
been  the  fault  of  the  expropriating  authority,  the  tribunal  should  have 
the  discretion  to  require  the  authority  to  pay  up  to  double  the  amount 
of  interest  during  the  period  of  delay. 

The  owner  should  not  be  denied  interest  by  way  of  penalty  merely 
because  there  is  a  difference  between  the  amount  of  the  award  and  the 
statutory  offer  made  in  compliance  with  the  existing  legislation. 

C.  Mode  of  Payment 

The  portion  of  the  offer  tendered  to  the  owner  should  be  increased 
from  the  present  50  per  cent  to  85  per  cent,  but  that  percentage  should 
be  applied  only  to  the  market  value  portion  of  the  compensation. 

An  owner  should  be  entitled  to  receive  from  the  expropriating 
authority  from  time  to  time  during  the  determination  of  the  compensation 
sufficient  funds  to  cover  the  reasonable  cost  of  retaining  legal  and 
appraisal  services. 

D.  Relocation  Assistance 

In  addition  to  providing  fair  compensation  for  property  expropriated 
and  damages  for  disturbance  as  recommended  in  this  Report,  the  Iegis- 
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lation  should  require  expropriating  authorities  to  ensure  that  financial 
relocation  programmes  are  available  to  meet  the  special  needs  of  persons 
being  dispossessed  in  urban  renewal  projects. 

Such  financial  relocation  programmes  should  be  available  to  persons 
dispossessed  by  other  types  of  expropriation  where  like  problems  arise. 

Expropriation  authorities  should  make  available  the  various  kinds 
of  relocation  assistance  outlined  on  pages  55  and  56  of  this  Report. 

VII.— UNDERGROUND  GAS  STORAGE 

The  problem  of  recommending  formulae  for  compensation  in  under- 
ground gas  storage  cases  should  be  referred  to  the  Ontario  Energy  Board 
for  report  to  the  Lieutenant  Governor  in  Council. 

The  determination  of  the  compensation  payable  in  underground  gas 
storage  cases  should  be  made  by  that  Board,  with  a  right  to  appeal  to 
the  courts. 
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REPORT  ON  THE  LIMITATION  PERIOD  FOR  ACTIONS 
UNDER  THE  SANDWICH,  WINDSOR  AND  AMHERSTBURG 
RAILWAY  ACT,   1930  (1968) 

This  report  dealt  with  an  anomaly  in  the  law.  Pursuant  to  section  28 
of  The  Sandwich,  Windsor  and  Amherstburg  Railway  Act,  1930,  the 
railway  company  was  deemed,  for  certain  purposes,  to  be  a  municipal 
corporation.  Accordingly,  the  limitation  provisions  contained  in  The 
Municipal  Act,  R.S.O.  1960,  c.  249,  were  made  applicable  to  the  railway 
company.   Therefore,  notice  of  personal  injury  or  property  damage  had  to 
be  given  to  the  corporation  within  seven  days,  and  the  action  had  to  be 
commenced  within  three  months  from  the  time  the  damages  were  sustained. 
Ordinarily,  in  actions  against  a  street  railway  company,  the  one  year 
limitation  period  contained  in  section  267(2)  of  The  Railways  Act,  R.S.O. 
1950,  c.  331,  would  apply. 

The  Commission  recommended  that  the  Act  be  amended  to  provide 
for  a  limitation  period  of  one  year,  with  no  provision  for  notice.  This 
would  place  the  company  in  the  same  position  as  similar  companies 
engaged  in  like  activities  in  the  province. 
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REPORT  ON  THE  LIMITATION  PERIOD  FOR  ACTIONS  UNDER  THE 
SANDWICH,  WINDSOR  AND  AMHERSTBURG  RAILWAY  ACT,  1930  (1968) 


The  Ontario  Law  Reform  Commission  is  currently  making  an 
exhaustive  study  of  the  limitation  provisions  which  are  contained  in 
The  Limitations  Act,  R.S.O.  1960,  c.  214,  and  other  Ontario  statutes, 
but  it  is  felt  that  the  anomalous  situation  existing  with  respect  to  the 
Sandwich,  Windsor  and  Amherstburg  Railway  should  be  dealt  with  at 
the  earliest  opportunity  without  waiting  for  the  completion  of  the  study 
of  the  broader  project.  This  is  a  special  case  which  would  appear  to 
justify  immediate  remedial  legislation. 


Accordingly,  the  Commission  recommends  that  The  Sandwich, 
Windsor  and  Amherstburg  Railtvay  Act  be  amended  to  provide  for  a 
limitation  period  of  one  year  with  no  provision  for  notice.  This  amend- 
ment would  place  this  particular  company  in  the  same  position  as  similar 
companies  engaged  in  like  activities  within  the  province. 
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REPORT  ON  CERTAIN  ASPECTS  OF  THE  PROPOSED 
DIVORCE  LEGISLATION  CONTAINED  IN  BILL  C-187  (1968) 

In  this  report,  the  Commission  considered  the  consequences  for  the 
Province  of  Ontario,  of  the  enactment  by  the  Parliament  of  Canada  of  Bill 
C-187  dealing  with  substantial  changes  in  the  law  of  divorce  and  ancillary 
relief.  Although  legislation  in  relation  to  marriage  and  divorce  is  a  matter 
of  federal  legislative  competence,  the  Commission  had  a  special  interest  in 
the  field  in  view  of  its  project  on  family  law  and  the  broad  areas  that  lie 
within  the  competence  of  the  provincial  legislature  in  exercising  its 
jurisdiction  in  relation  to  property  and  civil  rights. 

The  report  of  the  Commission  dealt  with  four  matters:  (1)  the 
advisability  of  giving  jurisdiction  in  divorce  matters  to  the  county  and 
district  courts  concurrently  with  the  High  Court  of  Justice;  (2)  the  law  of 
annulment  of  marriage;  (3)  ancillary  relief;  and  (4)  domicile. 
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REPORT  ON  CERTAIN  ASPECTS  OF  THE  PROPOSED  DIVORCE 
LEGISLATION  CONTAINED  IN  BILL  C-187  (1968) 
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ONTARIO 

ONTARIO   LAW   REFORM   COMMISSION 


PARLIAMENT    BUILDINGS 
TORONTO    2 


To:  The  Honourable  A.  A.  Wishakt,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 


Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2  (1)  (a)  of  The  Ontario  Law 
Reform  Commission  Act,  1964,  the  Commission  has  considered  the  con- 
sequences in  the  Province  of  Ontario  of  the  enactment  by  the  Parliament 
of  Canada  of  Bill  C-187,  which  was  passed  by  the  House  of  Commons 
on  December  19th,  1967,  and  is  now  before  the  Senate. 

Particularly  in  view  of  its  project  on  Family  Law,  the  Commission 
has  a  special  interest  in  this  field.  Certain  aspects  of  Bill  C-187,  in  the 
opinibn  of  the  Commission,  urgently  require  further  consideration. 
It  is  the  purpose  of  this  Report  to  draw  these  matters  to  your  attention. 

The  matters  deal  with: 

I  County  Court  Jurisdiction 
II  The  Law  of  Annulment  of  Marriage 

III  Ancillary  Relief 

IV  Domicile 

Bill  C-187  is  based  on  the  Report  of  The  Special  Joint  Committee 
of  the  Senate  and  House  of  Commons  on  Divorce  (hereinafter  referred 
to  as  the  Joint  Report)  which  was  released  last  June. 

I     County  Court  Jurisdiction 

The  Joint  Report  recommended  (at  pages  149-151)  that  the  county 
and  district  courts  have  jurisdiction  in  divorce  matters.  The  Com- 
mission agrees  with  that  recommendation.  Divorce  litigation  generally 
could  be  dealt  with  more  effectively  and  more  cheaply  in  the  county 
and  district  courts.     It  is  more  likely  that  the  same  judge  will  preside 
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throughout  the  proceedings  at  the  county  and  district  court  level  and 
this  should  be  in  the  interests  of  those  concerned.  He  would  normally 
be  in  a  position  to  give  continuing  supervision  and  review  over  such 
matters  as  maintenance  and  custody.  These  are  matters  which  cannot 
be  handled  expeditiously  or  readily  by  judges  of  the  Supreme  Court 
on  assize.  The  Commission  also  agrees  with  the  Joint  Report  that  the 
High  Court  should  continue  to  have  jurisdiction  as  well  and  that  the 
parties  should  be  entitled  to  have  their  trial  heard  in  the  High  Court 
if  one  of  them  so  desires. 

Bill  C-187  does  not  follow  the  Joint  Report  in  this  regard.  Juris- 
diction in  Ontario  is  conferred  on  "the  trial  division  or  branch  of  the 
Supreme  Court".  (See  section  2  (e)  (i).)  In  this  respect,  the  Bill  would 
have  been  more  accurate  had  "court"  been  defined,  for  Ontario  pur- 
poses, as  the  branch  of  the  Supreme  Court  of  Ontario,  which  is  known 
as  the  High  Court  of  Justice  for  Ontario.  Such  a  definition  would  be 
based  on  section  3  of  The  Judicature  Act  (R.S.O.  1960,  c.  197)  which 
states: 

"3.  The  Supreme  Court  shall  continue  to  consist  of  two 
branches,  the  Court  of  Appeal  for  Ontario  and  the  High  Court  of 
Justice  for  Ontario". 

The  Supreme  Court  does  not  have  a  division  which  is  formally  known 
as  a  "trial"  division  and  the  High  Court  does,  of  course,  have  jurisdiction 
in  matters  other  than  the  hearing  of  trials. 

Although  the  county  and  district  court  judges  will  not  be  given 
jurisdiction  under  the  proposed  legislation,  it  is  clear  that  the  same 
result  can  be  achieved  by  provincial  legislation.  The  county  and 
district  court  judges  could  be  given  jurisdiction  by  the  Province  in  their 
capacity  as  local  judges  of  the  Supreme  Court.  This  approach  was 
adopted  recently  in  British  Columbia  and  has  been  upheld  in  the  Supreme 
Court  of  Canada.  (See  Attorney  General  of  British  Columbia  v.  Mc- 
Kenzie,  [1965]  S.C.R.  490.) 

Section  115  of  The  Judicature  Act  makes  all  county  and  district  court 
judges,  except  in  the  County  of  York,  local  judges  of  the  High  Court. 
The  local  judges  receive  their  jurisdiction  from  other  statutory  authority 
or  from  the  rules  (See,  for  example,  Rules  211-214). 

The  Commission  recommends  that  The  Judicature  Act  be  amended 
so  as  to  confer  express  jurisdiction  in  matrimonial  causes  on  local  judges 
of  the  High  Court.  (In  British  Columbia,  local  judges  were  expressly 
given  jurisdiction  in  divorce  matters.  See  the  Supreme  Court  Amend- 
ment Act,  1964,  S.B.C.  1964,  c.  56,  s.  3.)  The  change  should  be  subject 
to  the  right  of  any  party  to  the  proceedings  to  have  the  action  heard  by 
a  judge  of  the  High  Court  (other  than  a  local  judge). 

The  only  difficulty  that  appears  in  this  regard  is  the  definition  of 
"court"  in  Bill  C-187,  referred  to  earlier.  There  might  be  some  argu- 
ment that  the  use  of  the  term  "trial  division  or  branch  of  the  Supreme 
Court"  would  exclude  local  judges.     In  order  to  ensure  that  local  judges 
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could  be  given  jurisdiction  by  provincial  legislation,  the  definition  of 
"court"  in  Bill  C-187  should  be  revised  so  that  it  refers  to  the  High 
Court  of  Justice  for  Ontario. 

Section  115,  as  mentioned  above,  excepts  county  court  judges  in 
the  County  of  York  from  its  application.  The  Commission  recommends 
that  section  115  be  amended  to  omit  this  exception.  All  county  and 
district  court  judges  should  have  jurisdiction  in  matrimonial  matters 
for  the  reasons  set  forth  in  the  Joint  Report. 

II     The  Law  of  Annulment  of  Marriage  in  Ontario 

Bill  C-187  creates  special  difficulties  for  Ontario  with  respect  to  the 
law  of  annulment  of  marriage.  By  section  26  the  federal  Divorce  Act 
(Ontario)  of  1930  would  be  repealed.  That  statute  made  applicable 
to  this  province  the  law  on  this  subject  as  it  existed  in  England  in  1870. 

Marriages  may  be  void  or  voidable.  A  void  marriage  is  one  that 
has  never  existed  at  all.  No  decree  is  needed  to  set  it  aside,  although 
for  practical  purposes  one  may  be  obtained.  It  may  be  necessary  to 
resolve  some  doubt  whether  the  marriage  is  void  or  it  is  essential  if  the 
wife  wishes  to  obtain  ancillary  relief  in  the  way  of  maintenance  (See 
ss.  1  and  2  of  The  Matrimonial  Causes  Act,  R.S.O.  1960,  c.  232).  A 
voidable  marriage  is  regarded  as  valid  until  it  is  declared  to  be  void,  at 
which  time  it  is  regarded  as  void  ab  initio  for  most  purposes.  A  decree 
must  be  obtained  to  set  aside  a  voidable  marriage.  The  distinction 
between  void  and  voidable  marriages  so  far  as  the  legitimacy  of  children 
born  to  such  marriages  may  be  observed  in  The  Legitimacy  Act,  1961-62 
(S.O.   1961-62,  c.   71). 

In  Ontario,  probably  the  only  remaining  ground  which  creates  a 
voidable  marriage  is  impotency.  On  the  other  hand  marriage  in  this 
province  may  be  void  ab  initio  for  any  of  the  following: 

I  Legal  incapacity 

1.  Lack  of  age 

2.  Prior  subsisting  marriage 

3.  Mental  incompetency 

4.  Consanguinity  or  Affinity 

II   Lack  of  Consent 

(Mental  incompetency  has  been  classified  as  a  matter  of  Legal 
Incapacity). 

1.  Mistake 

2.  Fear  and  Duress 

III   Formal  Defects 

Formal  defects  are  those  that  take  place  in  the  licensing  procedure, 
the  publication  of  banns  or  in  the  solemnization  of  the  marriage.  This 
is  very  limited  in  view  of  section  46  of  The  Marriage  Act  (R.S.O.  1960, 
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c.  22S)  which  gives  validity  if  the  marriage  is  solemnized  in  good  faith, 
notwithstanding  the  person  who  solemnized  the  marriage  had  no  author- 
ity to  do  so,  or  where  there  is  an  absence  or  irregularity  in  the  publica- 
tion of  banns  or  the  issuing  of  the  licence. 

Prior  to  1930,  the  Supreme  Court  of  Ontario  repeatedly  declined 
to  entertain  annulment  actions,  except  in  the  case  of  marriages  celebrated 
in  contravention  of  the  then  Ontario  Marriage  Act,  which  required  paren- 
tal consent  of  those  under  18.  The  provincial  statute  provided  that 
marriages  which  contravened  the  requirement  should  be  void.  Although 
this  provision  was  held  constitutionally  valid  (See  Kerr  v.  Kerr  and 
Attorney  General  of  Ontario,  [1934]  S.C.R.  72)  on  the  ground  that  the  age 
requirement  was  a  formal  prerequisite  to  the  marriage,  rather  than  a 
matter  of  capacity,  it  was  repealed  in  1932  by  The  Statute  Law  Amend- 
ment Act,  1932  (S.O.  1932,  c.  53,  s.  17). 

With  respect  to  the  position  prior  to  1930,  there  are  two  issues: 

1.  Was  the  law  of  England  as  to  annulment,  as  administered  by 
the  ecclesiastical  courts  in  1792,  received  into  the  law  of  Upper 
Canada  in  1792? 

2.  Did  any  court  within  the  province  have  jurisdiction  to  administer 
such  a  law,  if  it  was  so  received? 

In  facing  these  questions,  the  final  position  taken  by  the  Ontario 
courts  was  that  the  first  need  not  be  answered  because  the  answer  to 
the  second  was,  even  if  the  answer  to  the  first  was  affirmative,  the  courts 
nevertheless  had  no  jurisdiction.  (See  Reid  v.  Aull  (1914),  32  O.L.R.  68 
and  Vamvakidis  v.  Kirkoff  (1929),  64  O.L.R.  585.) 

However,  there  was  earlier  case  law  which  indicated  that  the 
ecclesiastical  law  on  marriage  had  been  received  in  1792.  This  view 
was  taken  by  R.  R.  Evans  in  his  learned  treatise,  The  Law  and  Practice 
Relating  to  Divorce,  published  in  1923,  where  the  cases  are  discussed. 
(See  pages  92-102.) 

Furthermore,  there  is  ground  for  criticism  of  the  position  taken  by 
the  Ontario  Court  of  Appeal  that  no  Ontario  court  had  jurisdiction. 
(See  Evans,  104-115  and  Power,  2nd  ed.,  at  pp.  14-20.) 

These  problems  posed  by  these  questions  were  resolved  (for  the 
time  being)  by  the  federal  Divorce  Act  (Ontario)  of  1930  which,  inter 
alia,  made  the  law  of  annulment  in  England  as  of  July  15th,  1870, 
applicable  in  Ontario  and  conferred  jurisdiction  in  that  respect  on  the 
Supreme  Court  of  Ontario. 

Section  26  of  Bill  C-187  provides  for  the  repeal  of  the  Divorce  Act 
(Ontario)  of  1930. 

The  proposed  federal  divorce  legislation  does  not  deal  with  the  law 
of  annulment  at  all.  It  does  provide  in  section  5  (1)  (d)  that  inability 
to  consummate  should  be  a  ground  for  divorce,  which  would  cover  the 
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same  situation  as  impotency  now  does  in  annulment.  The  same  pro- 
vision makes  refusal  to  consummate  a  ground  for  divorce.  In  England, 
this  latter  matter  has  been  treated  as  a  ground  for  annulment. 

In  any  event,  none  of  the  other  grounds  on  which  annulment  pro- 
ceedings can  be  based  at  present,  are  dealt  with  by  Bill  C-187. 

The  repeal  of  the  1930  statute  therefore  raises  a  number  of  questions: 

1.  Will  Ontario  be  left  without  its  law  of  annulment? 

A.  Was  the  English  law  of  annulment  received  in  Upper 
Canada  in  1792? 

B.  If  the  answer  to  "A"  is  in  the  affirmative,  was  it  super- 
ceded by  the  federal  Divorce  Act  (Ontario)  of  1930? 

C.  If  the  answer  to  "A"  is  in  the  affirmative  and  the  Divorce 
Act  (Ontario)  of  1930  is  now  repealed,  would  the  law  of 
England  as  it  was  received  (and  subsequently  modified 
by  provincial  legislation)  still  be  in  existence? 

2.  If  the  English  law  of  annulment  was  law  in  Ontario  notwith- 
standing the  repeal  of  the  Divorce  Act  (1930),  what  courts 
would  have  jurisdiction  and,  if  none  possessed  jurisdiction, 
how  could  they  acquire  it? 

A.  Must  it  be  taken  as  settled  that,  prior  to  1930,  Ontario 
courts  had  no  jurisdiction  in  annulment  proceedings? 

B.  If  the  Ontario  courts  did  not  have  jurisdiction,  could 
they  be  given  it  by  provincial  legislation?  (Laskin 
suggests  that  this  is  possible.  See  Canadian  Constitu- 
tional Law,  3rd  ed.,  pp.  818-820.) 

3.  In  the  event  that  the  Divorce  Act  (Ontario)  of  1930  is  repealed, 
what  would  be  the  result  with  respect  to  section  10  of  The 
Matrimonial  Causes  Act  (R.S.O.   1960,  c.  232)? 

Certainly  the  simplest  solution  would  be  to  amend  section  26  of 
Bill  C-187  so  that  the  Divorce  Act  (1930)  would  be  repealed  with  respect 
to  divorce  only.  This  would  leave,  however,  a  slight  overlap  with  respect 
to  inability  to  consummate. 

Ill     Ancillary  Relief 

Sections  10,  11  and  12  of  Bill  C-187  provide,  both  on  an  interim 
and  final  basis,  for  such  matters  as: 

(i)  maintenance  payments  by  one  spouse  to  another; 

(ii)  maintenance  payments  for  the  children;  and 

(iii)  the  custody,  care  and  upbringing  of  the  children. 
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It  is  the  view  of  the  Commission  that  these  matters  could  well  be 
left,  as  they  are  at  present,  to  provincial  legislation.  Until  now,  these 
matters  have  been  dealt  with  by  the  Provinces  under  the  head  of  "Prop- 
erty and  Civil  Rights".  The  area  of  ancillary  relief  is  one  which  is 
likely  to  be  subject  to  continuing  pressure  for  reform  and  it  is  more  likely 
that  progress  would  be  made  if  this  were  a  provincial  matter.  Individual 
provinces  would  be  more  likely  to  innovate  and  bring  in  reforms  than 
the  federal  Parliament.  If  a  provincial  reform  worked,  then  other 
provinces  could  be  expected  to  follow  suit.  One  good  reason  that  the 
provincial  authorities  would  be  more  active  than  the  federal  authority 
is  that  they  are  much  closer  to  the  problem.  It  is  the  provincial  agencies 
that  are  concerned  with  the  welfare  of  deserted  wives  and  the  children 
of  broken  homes. 

An  example  of  provincial  innovation  in  the  field  of  ancillary  relief 
is  the  Family  Law  Project  of  the  Commission,  which  deals  with  this 
as  well  as  many  other  family  law  problems.  The  study  on  this  subject, 
which  is  under  preparation  for  the  Commission,  should  be  available  later 
this  year.  The  Commission  believes  that  the  federal  government  should 
be  urged  to  refrain  from  entering  this  area  of  family  law.  If  the  federal 
government  persists,  the  Commission  will  report  further  on  the  effect 
on  the  existing  provincial  law  of  alimony,  maintenance  and  custody,  both 
as  independent  and  ancillary  relief,  when  the  Family  Law  Project  is 
completed. 

IV     Domicile 

There  are  a  number  of  points  raised  by  Bill  C-187  which  should  be 
considered  with  respect  to  domicile. 

1.  Attention  is  directed  to  the  substantial  change  in  the  law  with 
regard  to  domicile  as  a  basis  for  jurisdiction  by  Bill  C-187.  The  relevant 
provision  is: 

"5. — (1)  The  court  for  any  province  has  jurisdiction  to  entertain 
a  petition  for  divorce  and  to  grant  relief  in  respect  thereof  if, 

(a)  the  petition  is  presented  by  a  person  domiciled  in 
Canada;  and 

(b)  either  the  petitioner  or  the  respondent  has  been  ordinarily 
resident  in  that  province  for  a  period  of  at  least  one  year 
immediately  preceding  the  presentation  of  the  petition 
and  has  actually  resided  in  that  province  for  at  least  ten 
months  of  that  period. 

(2)  Where  petitions  for  divorce  are  pending  between  a  husband  and 
wife  before  each  of  two  courts  that  would  otherwise  have  juris- 
diction under  this  Act  respectively  to  entertain  them  and  to 
grant  relief  in  respect  thereof, 

(a)  if  the  petitions  were  presented  on  different  days  and  the 
petition  that  was  presented  first  is  not  discontinued 
within  thirty  days  after  the  day  it  was  presented,  the 
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court  to  which  a  petition  was  first  presented  has  exclusive 
jurisdiction  to  grant  relief  between  the  parties  and  the 
other  petition  shall  be  deemed  to  be  discontinued;  and 

(b)  if  the  petitions  were  presented  on  the  same  day  and 
neither  of  them  is  discontinued  within  thirty  days  after 
that  day,  the  Divorce  Division  of  the  Exchequer  Court 
has  exclusive  jurisdiction  to  grant  relief  between  the 
parties  and  the  petition  or  petitions  pending  before  the 
other  court  or  courts  shall  be  removed,  by  direction  of 
the  Divorce  Division  of  the  Exchequer  Court,  into  that 
Court  for  adjudication. 

(3)  Where  a  husband  or  wife  opposes  a  petition  for  divorce,  the 
court  may  grant  to  such  spouse  the  relief  that  might  have 
been  granted  to  him  or  to  her  if  he  or  she  had  presented  a  peti- 
tion to  the  court  seeking  that  relief  and  the  court  had  had  juris- 
diction to  entertain  the  petition  under  this  Act." 

It  will  be  noted  that  the  Bill  as  introduced  and  passed  by  the  House 
of  Commons  represents  a  marked  departure  from  the  provision  in  the 
draft  bill  accompanying  the  Joint  Report.  That  provision  read  as 
follows: 

"9. — (1)  A  husband  or  wife  domiciled  in  Canada  may  institute 
proceedings  praying  for  the  dissolution  or  annulment  of  the  mar- 
riage, and  for  ancillary  relief,  in  any  province  with  a  court 
having  jurisdiction  to  provide  such  relief,  if  the  petitioner  or  the 
respondent  has  resided  continuously  in  that  province  for  a 
period  of  at  least  one  year  immediately  preceding  the  presenta- 
tion of  the  petition. 

(2)  For  the  purposes  of  this  section, 

(a)  a  husband  has  Canadian  domicile  if  he  is  domiciled,  in 
accordance  with  the  existing  rules  of  private  international 
law,  in  any  province  of  Canada;  and 

(b)  a  wife  has  Canadian  domicile  if  she  would,  if  unmarried, 
be  domiciled,  in  accordance  with  the  existing  rules  of 
private  international  law,  in  any  province  of  Canada. 

(3)  The  court  has  jurisdiction  to  grant  the  relief  sought  by  a  petition 
presented  pursuant  to  subsection  (1). 

(4)  The  Divorce  Jurisdiction  Act,  chapter  84  of  the  Revised  Statutes 
of  1952,  is  repealed." 

2.  The  proposed  change  would  require  a  revision  in  the  Ontario 
Rules  of  Practice  pertaining  to  petitions  for  divorce  in  the  Ontario  courts. 
Under  Bill  C-187,  the  now  accepted  basis  for  jurisdiction  of  a  provincial 
domicile  is  replaced  by  a  Canadian  domicile  and  pleadings  and  evidence 
would  have  to  be  directed  to  facts  establishing  a  Canadian  domicile. 
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For  example,  a  couple  renouncing  their  domicile  of  origin  in  emigrating 
from  a  foreign  country  with  the  present  expectation  of  residing  in  Canada 
permanently  may  be  indifferent  as  to  the  province  in  which  they  intend 
to  settle.  They  have,  however,  a  present  fixed  intention  to  reside  in 
Canada.  So  long  as  they  establish  the  required  duration  of  residence 
in  a  particular  province  and  the  intention  to  remain  in  Canada,  the 
courts  of  that  province  will  have  jurisdiction  under  the  proposed  legis- 
lation. 

3.  The  acquisition  of  a  Canadian  domicile  under  the  statute  is  limited 
to  the  purposes  of  the  statute  and  does  not  apply  to  the  general  law. 
In  the  law  of  succession,  for  example,  domicile  in  a  province  will  continue 
to  be  the  connecting  factor.  The  main  body  of  the  law  remains  un- 
changed in  this  respect.  The  concept  of  the  acquisition  of  a  national 
domicile  for  purposes  of  divorce  jurisdiction  in  a  federal  state  is  not 
novel.  It  was  adopted  in  the  Commonwealth  of  Australia  in  1965  and 
apparently  is  working  well. 

4.  Finally,  the  new  legislation  creates  new  problems  with  respect  to 
the  recognition  of  Ontario  divorce  decrees  outside  of  Canada  and  the 
recognition  of  foreign  decrees  in  Canada.  (See  sections  5,  14,  15  and  16.) 
The  question  of  recognition  is  a  very  complicated  one  in  the  field  of 
private  international  law  and  new  principles  are  evolving.  The  Com- 
mission considers  that  these  problems  may  well  be  left  to  the  courts 
to  work  out  rather  than  to  seek  solutions  by  legislative  rules. 
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REPORT  ON  THE  PROPOSED  ADOPTION  IN  ONTARIO  OF 
THE  UNIFORM  WILLS  ACT  (1968) 

A  committee  of  the  Wills  and  Trusts  Sub-Section  of  the  Canadian 
Bar  Association  had  made  a  comparative  study  of  the  Ontario  Wills  Act 
and  the  Uniform  Wills  Act.  The  Committee  recommended  the  enactment 
in  Ontario  of  the  Uniform  Act,  subject  to  certain  amendments.  The 
Ontario  Branch  approved  the  report,  and  suggested  study  of  the  subject  by 
the  Ontario  Law  Reform  Commission. 

After  studying  the  report  of  the  Bar  Committee,  the  Commission 
reported  to  the  Attorney  General  with  a  draft  bill  and  recommended  its 
enactment  at  an  early  date. 
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REPORT  ON  THE  PROPOSED  ADOPTION  IN  ONTARIO  OF  THE  UNIFORM 
WILLS  ACT  (1968) 

CHAPTER  I 

INTRODUCTION 

The  model  Wills  Act  (commonly  called  The  Uniform  Wills  Act)  ol 
ihe  Conference  of  Commissioners  on  Uniformity  of  Legislation  in  Canada 
came  before  our  Commission  in  1966  following  a  study  made  by  the 
Wills  and  Trusts  Sub-Section  of  the  Ontario  Branch  of  the  Canadian 
Bar  Association.  In  this  Report,  the  model  act  is  referred  to  as  the 
Uniform  Act. 

Shortly  after  the  Wills  and  Trusts  Sub-Section  was  organized  in 
1964,  it  established  a  special  committee,  under  the  chairmanship  of 
George  W.  Edmonds,  Q.C.,  to  make  a  comparative  study  of  The  Ontario 
Wills  Act  and  the  Uniform  Act.1  This  committee,  hereafter  referred 
to  as  the  Bar  Committee,  met  throughout  1965  and  produced  a  report 
which  was  adopted  by  the  Wills  and  Trusts  Sub-Section.  In  carrying 
out  its  study,  the  Bar  Committee  considered  that  its  primary  interest 
should  be  achieving  uniformity  rather  than  drafting  an  ideal  Wills  Act 
which  would  offer  "a  new  approach  to  the  law  of  wills".  It  was  unanimous 
in  its  general  approval  of  the  Uniform  Act  as  a  model,  but  recommended 
certain  modifications  in  the  text  of  the  Act.  At  the  mid-winter  meeting 
of  the  Ontario  Branch  of  the  Canadian  Bar  Association  in  February, 
1966,  the  following  resolution  was  passed: 

Resolved: 

"That  the  report  of  the  Sub-Committee  of  the  Wills  and  Trusts 
Sub-Section,  recommending  the  enactment  in  Ontario  of  The 
Uniform  Wills  Act,  prepared  by  the  Commissioners  on  Uniformity 
of  Legislation  in  Canada,  be  accepted  and  approved  subject  to 
certain  amendments,  and  referred  by  the  Ontario  Branch  of  the 
Canadian  Bar  Association  to  the  Ontario  Law  Reform  Commission". 


CHARTER  II 

HOLOGRAPH  WILLS 

A  holograph  will  is  one  that  is  entirely  in  the  handwriting  of  the 
person  making  it  and  signed  by  him,  but  which  is  not  witnessed.  Such 
a  will  is,  under  ordinary  circumstances,  invalid  in  Ontario  because  it 
fails  to  meet  the  formal  requirements  as  to  attestation  laid  down  in  the 
existing  legislation.  Most  jurisdictions  in  the  past  have  had  similar  rules 
in  regard  to  attestation.  However,  many  authorities  have  regarded 
that  such  laws  have  been  unduly  harsh  in  this  respect  and,  as  a  result, 
a  considerable  number  of  jurisdictions  now  recognize  holograph  wills. 
Section  7  of  the  Uniform  Act  provides  that  such  wills  be  formally  valid. 


•The  other  members  of  the  Committee  were  Mr.  Stanlev  C.  Biggs.  Q.C.,  Miss 
June  Bushell.  Miss  Shirley  Ann  Deyell.  Mr.  T.  S.  Farl'ev.  Q.C..  Mr.  Bradley 
Gleason,  Miss  Donna  Haley.  Mr.  G.  D.  Hyman,  Mr.  H.  Allan  Leal,  Q.C..  Mr. 
Frank  Maher,  Q.C.,  Mr.  Charles  Reid  and  Mr.  Alexander  G.  Reid. 
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Were  section   7   of  the    Uniform  Act  adopted   in  Ontario,  certain 
groups  would  benefit.     These  are: 

(a)  those  living  in  remote  areas  without  access  to  solicitors; 

(b)  those,  from  jurisdictions  where  holograph  wills  are  recognized, 
who  are  ignorant  of  the  provisions  of  Ontario  law; 

(c)  those  in  extremis  who  have  no  opportunity  to  arrange  for  the 
preparation  or  formal  execution  of  a  will ; 

(d)  those  who,  because  of  poverty,  ignorance,  or  prejudice  cannot 
or  will  not  consult  a  solicitor. 

The  right  of  an  individual  to  own  and  dispose  of  his  assets  is  basic 
to  our  law.  Any  effort  to  restrict  or  circumscribe  that  right  should  only 
be  permitted  where  the  necessity  for  restriction  clearly  justifies  inter- 
ference with  the  basic  freedom  of  the  individual  to  dispose  of  his  property. 
The  fact  that  the  right  of  a  testator  to  prepare  and  sign  a  will  in  his 
own  handwriting  has  been  denied  over  the  years  by  English  law  is  by 
itself  no  argument  in  favour  of  such  denial. 


Four   principal   reasons   have    been   advanced    for   not   recognizing 
holograph  wills. 


It  is  the  opinion  of  the  Commission  that  these  reasons  are  insufficient 
to  overcome  the  benefits  to  be  gained  by  giving  validity  to  these  forms 
of  wills  and  by  having  uniform  legislation  throughout  Canada. 

It  should  be  added  that  a  majority  of  the  members  of  the  Ontario 
Branch  of  the  Canadian  Bar  Association,  at  its  1966  mid-winter  meeting, 
voted  in  favour  of  the  acceptance  of  section  7  of  the  Uniform  Act.  This 
Commission  recommends  its  acceptance.1 


CHAPTER  III 
LAPSED  GIFTS 

General  Principle 

The  general  principle  with  regard  to  the  lapsing  of  gifts  made  by  a 
will  is  that  a  gift  by  a  testator  will  fail  if  the  beneficiary  under  the  will 
dies  before  the  testator.  In  such  cases  the  subject  matter  of  the  gift 
will  normally  fall  into  the  residue  of  the  testator's  estate  and  be  disposed 
of  accordingly.  In  certain  instances,  it  is  probable  that  a  testator 
would  not  wish  a  gift  to  lapse  but  would  wish  it  to  go  to  those  persons 
who  would  inherit  from  the  deceased  beneficiary.  This  is  particularly 
true  of  close  relatives  of  the  testator. 
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The  differences  between  the  present  section  36  of  The  Ontario  Wills 
Act  and  the  1966  uniform  section  may  be  summarized  as  follows: 

(1)  The  Ontario  Act  applies  to  gifts  to  children,  grandchildren, 
brothers  and  sisters  of  the  testator,  whereas  the  Uniform  Act 
applies  to  children  or  other  issue  and  brothers  and  sisters; 

(2)  The  Ontario  Act  does  not  apply  to  class  gifts,  whereas  the 
Uniform  Act  does; 

(3)  The  Ontario  Act  makes  no  reference  to  whether  or  not  the 
deceased  beneficiary  dies  before  or  after  the  making  of  the  will, 
whereas  the  Uniform  Act  makes  such  a  reference; 

(4)  The  Ontario  Act  only  applies  when  the  deceased  beneficiary 
leaves  issue,  while  the  Uniform  Act  makes  it  optional  for  the 

section  to  apply  where  a  spouse  of  the  deceased  beneficiary  is 
surviving  at  the  death  of  the  testator  and  there  are  no  issue 
surviving  at  that  time. 

Conclusion 

Our  Commission  believes  that  the  Ontario  section  is  preferable  to 
the  uniform  section  insofar  as  the  first  three  differences  arc  concerned. 
However,  the  Commission  also  believes  that  there  is  justification  for 
extending  the  operation  of  the  section  to  situations  where  the  deceased 
beneficiary  leaves  a  surviving  spouse  but  no  issue.  It  may  well  be 
that  a  testator  would  not  wish  the  gift  to  lapse  in  those  circumstances. 
Furthermore,  the  position  of  the  surviving  spouse  is  already  recognized. 
He  or  she  now  receives  a  proportional  share  when  the  deceased  bene- 
ficiary leaves  issue.  It  would  be  inconsistent  to  deny  him  or  her  a  share 
if  there  ie  no  issue. 

The  Commission  therefore  recommends  the  retention  of  section  36 
of  the  Ontario  Act  with  the  extension  of  the  provision  to  include  a  surviv- 
ing spouse  of  a  deceased  beneficiary  who  dies  without  issue. 


CHAI>TER  IV 

CONFLICT  OF  LAWS 

General 

As  a  result  of  the  increasing  mobility  of  Canadians,  problems  fre- 
quently arise  as  to  jurisdiction  and  choice  of  law  in  will  matters. 

This  may  be  illustrated  by  the  following  example: 

J  was  born  of  Italian  parents  in  England,  which  was  his  domicile 
of  origin.  As  a  young  man  he  emigrated  to  Manitoba,  acquiring 
domicile  there.  He  married  a  young  lady  from  Quebec  and  made 
his  will  in  that  province.  At  that  time  he  was  a  national  of  Italy. 
Later,  he  moved  to  Ontario  where  he  spent  the  remainder  of  his 
working  life.  On  his  retirement,  he  decided  to  reside  in  Florida. 
He  died  domiciled  there,  although  all  his  assets,  consisting  of  both 
real  and  personal  property  were  located  in  Ontario.  J's  son,  who  is 
the  sole  heir  under  the  will,  lives  in  Vancouver  and  would  find  it 
convenient  to  deal  with  his  father's  estate  through  the  British 
Columbia  courts. 
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Two  questions  arise: 

1.  Which  one  or  more  of  the  seven  territories  mentioned  above  has 
jurisdiction  to  deal  with  the  will? 

2.  Which  of  the  seven  systems  of  law  should  be  applied  by  the 
court  exercising  jurisdiction? 

These  questions  will  be  determined  under  the  rules  of  private  inter- 
national law  which  are  part  of  the  laws  of  each  province,  as  well  as  of 
the  laws  of  Florida,  Italy  and  England.  Insofar  as  jurisdiction  to  admit 
a  will  to  probate  is  concerned,  the  general  rule  is  that  the  grant  of  probate 
will  be  made  only  if  there  is  property  of  the  deceased  within  the  juris- 
diction. Although  it  is  possible  for  the  law  of  a  particular  jurisdiction 
to  permit  the  granting  of  probate  where  no  such  property  is  located,  the 
obtaining  of  probate  under  such  circumstances  will  be  of  no  assistance 
as  the  jurisdiction  where  the  property  is  located  will  normally  require 
probate  to  be  granted  there  before  the  property  can  be  dealt  with. 
Thus,  in  the  example  above,  for  practical  purposes,  the  will  would  have 
to  be  proved  in  Ontario. 

The  kind  of  problems  that  the  courts  may  be  concerned  witli  in 
these  situations  are  as  follows: 

(1)  Did  the  testator  have  the  capacity  to  make  a  will? 

(2)  Was  the  will  formally  valid?  (i.e.  Was  it  signed  and  witnessed 
as  required?) 

(3)  What  of  the  essential  or  instrinsic  validity  of  the  will?  (i.e. 
Could  the  disposition  under  the  will  be  effectually  made?) 

(4)  How  should  the  will  be  construed? 

As  the  law  dealing  with  these  problems  may  vary  from  jurisdiction 
to  jurisdiction,  the  question  of  choice  of  law  is  often  a  critical  matter. 

The  Common  Law 

By  the  middle  of  the  last  century,  two  basic  rules  were  firmly 
established  in  the  common  law  insofar  as  both  the  formal  and  essential 
validity  of  wills  are  concerned: 

(1)  A  will  disposing  of  immovable  property  (i.e.  interests  in  land) 
had  to  satisfy  the  law  of  the  country  in  which  the  land  was 
situated;  and 

(2)  A  will  disposing  of  movables  was  governed  by  the  law  of  the 
country  in  which  the  testator  was  domiciled  at  the  date  of  his 
death. 

Although  a  leasehold  is  regarded  as  personal,  rather  than  real,  property 
under  the  English  common  law,  it  is  an  immovable  by  the  above  classi- 
fication. Consequently,  in  the  example,  the  formal  and  essential 
validity  of  the  Quebec  will  would  have  been  determined  in  Ontario  in 
the  following  way,  until  the  first  decade  of  this  century  (as  will  be  seen 
later) : 

(i)  as  to  immovables,  by  the  law  of  Ontario;  and 

(ii)  as  to  movables,  by  the  law  of  Florida. 
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The  application  of  the  above  two  rules  has  produced  unfortunate 
results  in  some  cases,  particularly  with  regard  to  movables.     For  example, 
an  Englishman,  born  and  domiciled   in   England,  made  a  will  in  that 
country.      He  subsequently  changed   his  domicile  to   France  where  he 
died.     Although   his  movables  were  located   in   England,   the  will  was 
ineffective  with  respect  to  them  as  it  did  not  comply  with  the  formalities 
required  by  French  law. 

Lord  Kingsdown's  Act 

To  alleviate  such  hardships  with  respect  to  movables,  the  Wills  Act 
of  1861  was  enacted  in  the  United  Kingdom.  This  statute  is  sometimes 
referred  to  as  Lord  Kingsdowri s  Act.  A  will  would  be  formally  valid 
under  it  if  the  requirements  of  any  of  the  following  jurisdictions  were 
met: 

A.  Where  the  will  was  made  outside  the  United  Kingdom, 

1.  where  the  will  was  made; 

2.  where   the   testator   was  domiciled   when    the    will   was 
made;  or 

3.  where  the  testator  had   his  domicile  of  origin,   if  that 
place  was  part  of  His  .Majesty's  dominions. 

B.  Where  the  will  was  made  in  the  United  Kingdom, 

the  United  Kingdom. 

Thus  a  will  would  be  formally  valid  if  it  met  the  requirements  of  any  of 
the  above  places,  or,  if  it  met  the  requirements,  as  laid  down  by  the 
common  law  rule  of  the  place  where  the  testator  died  domiciled. 

The  Act  of  1861  had  certain  shortcomings: 

1.  It  ignored  the  traditional  private  international  law  distinction 
between  movables  and  immovables  and  expressly  applied  to 
"personal  estate"  thus  bringing  leaseholds  within  its  ambit 
instead  of  leaving  them  where  they  should  be  as  "immovables"; 

2.  It  only  applied  to  wills  made  by  British  subjects;  and 

3.  It  made  a  pointless  distinction  between  wills  made  in  and  out- 
side the  United  Kingdom. 

Criticism  has  also  been  levelled  at  the  Act  as  it  made  relevant  the  domicile 
of  origin,  a  place  with  which  the  testator  might  have  long  ceased  to  have 
been  connected.  Despite  these  shortcomings,  the  statute  remained 
in  effect  in  the  United  Kingdom  until  it  was  replaced  by  the  Wills  Act 
of  1963.  This  latter  enactment  was  based  on  the  1961  convention  on 
wills  prepared  by  The  Hague  Conference  on  Private  International  Law. 

Ontario  adopted  Lord  Kingsdown's  Act  in  1902,  with  the  exception 
of  one  provision.  It  made  no  reference  to  wills  made  in  Ontario.  It 
was  therefore  only  remedial  as  to  wills  made  outside  Ontario.  All  the 
shortcomings  of  the   British  Act  were  contained   in   it.     In   1910,  the 
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Ontario  statutes  dealing  with  wills  were  revised  and  consolidated  into 
one  enactment.  The  new  Wills  Act  included  the  1902  statute  and  also 
the  provision  previously  omitted  dealing  with  wills  made  within  the 
province.  The  Ontario  version  of  Lord  Kingsdown' s  Act  remained  the 
law  of  Ontario  until  1954.  It  last  appeared  as  section  19  of  the  Wills 
Act  in  the  Revised  Statutes  of  1950. 

Applying  the  Ontario  law  as  it  existed  from  1902  until  1954  to  our 
example,  the  Quebec  will  would,  insofar  as  it  dealt  with  personal  estate, 
be  formally  (but  not  essentially)  valid  if  it  met  the  requirements  of  the 
law  of  any  of  Florida  (except  as  to  leases),  Quebec,  Manitoba  or  England. 
However,  this  would  only  be  the  case  if  the  will  had  been  made  by  a 
British  subject.  The  essential  validity  of  the  will  insofar  as  it  related  to 
movables  would  still  be  governed  by  Florida  law  only.  Since  J,  in  our 
example,  was  an  Italian  national  at  the  time  he  made  the  will,  the  formal 
validity  of  his  will  would  not,  of  course,  have  been  affected  by  the  1902 
Ontario  legislation  and  only  Florida  law  would  be  relevant. 

The  Early  Uniform  Legislation  and  its  Adoption  in  Ontario 

Meanwhile,  the  Conference  on  Uniformity  of  Legislation  in  Canada 
had  approved  the  1929  Uniform  Act.  Part  II  of  the  Uniform  Act, 
entitled  "Conflict  of  Laws",  consisted  of  a  considerable  revision  and 
improvement  of  Lord  Kingsdown  s  Act.  The  draft  of  that  part  of  the 
Unform  Act  was  the  work  of  Dean  John  D.  Falcon  bridge,  Q.C.,  of 
Osgoode  Hall  Law  School.  Dean  Falconbridge  produced  a  further 
improved  revision  in  1946  in  a  note  in  the  Law  Quarterly  Review  at 
page  328.  In  1951,  the  Ontario  Commissioners  to  the  Conference  on 
Uniformity  recommended  that  Dean  Falconbridge's  new  revision  be 
substituted  for  Part  II  of  the  1929  Uniform  Act.  The  Conference  ap- 
proved the  substitution  in  1953,  making  some  slight  modifications  of 
Dean  Falconbridge's  new  revision.  The  following  year  Ontario  repealed 
the  Lord  Kingsdown  provision  in  the  Wills  Act  and  replaced  it  with  the 
new  Part  II  of  the  Uniform  Act. 

The  1954  amendment  (S.O.  1954,  c.  105)  made  the  following  improve- 
ments: 

1.  There  was  a  general  clarification  of  the  language  of  the  statute; 

2.  There  was  codification  of  the  two  basic  common  law  rules  with 
regard  to  the  choice  of  law  in  regard  to  the  formal  and  essential 
validity  of  wills; 

3.  Leaseholds  were  to  be  treated  as  interests  in  land  and  not  as 
personal  estate; 

4.  No  distinction  was  made  between  wills  made  in  and  outside 
of  Ontario,  the  previous  provision  as  to  wills  made  outside  the 
province  being  made  applicable  to  all  wills; 

5.  The  new  provisions  were  not  confined  to  wills  made  by  British 
subjects  but  were  applicable  regardless  of  the  nationality  of  the 
testator; 
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6.  There  was  codification  of  the  common  law  principle  that  tre-it 
movables  used  in  relation  to  land,  such  as  the  key  to  a  house- 
title  deeds,  as  immovables. 

The  statute,  in  dealing  with  the  last  point,  made  the  provision  annlv 
to  intestacies  as  well  as  wills,  a  matter  which  might  have  been  more 
appropriately  set  out  in  The  Devolution  of  Estates  Act,  which  governs 
intestate  succession. 

Applying  the  Act  of  1954  to  the  example  (thus  assuming  the  will 
to  have  been  made  after  July  1st,  1954)  the  following  result  is  obtained 
As  British  nationality  was  no  longer  a  condition,  the  provisions  now 
apply  to  J,  and  the  will  would  be  formally  valid  as  to  movables  if  the 
requirements  of  any  of  Florida,  Quebec,  Manitoba  or  England  were  met. 

The  New  Uniform  Legislation 

Between  1959  and  1966,  Part  II  of  the  Uniform  Act  was  again  under 
study  by  the  Conference  on  Uniformity.  This  re-examination  was 
undertaken  as  a  result  of  a  movement  in  England  and  Europe  to  improve 
and  make  uniform  the  laws  relating  to  the  formal  validity  of  wills. 
In  1958,  the  United  Kingdom  Parliamentary  Private  International  Law 
Committee  recommended  that  Lord  Kingsdowris  Act,  which  was  still 
in  effect  in  England,  be  replaced  with  a  more  liberal  statute  and  one  that 
would  be  more  generally  in  line  with  legislation  in  other  European 
countries.  At  the  same  time  the  Hague  Conference  on  Private  Inter- 
national Law  was  preparing  a  multilateral  convention  on  the  subject. 
This  was  concluded  in  1961  and  subsequently  ratified  by  Great  Britain, 
but  not  Canada,  since  it  is  not  a  member  of  the  Hague  Conference. 
In  1963,  Great  Britain  enacted  a  new  Wills  Act  (1963,  c.  44)  which 
implemented  the  report  of  the  Private  International  Law  Committee 
and  the  Hague  Convention. 

The  Conference  on  Uniformity  of  Legislation  in  Canada  completed 
their  study  in  1966  and  in  that  year  a  new  Part  II  of  the  Uniform  Act 
was  approved.     The  changes  were: 

1.  The  problem  of  renvoi  was  eliminated; 

2.  To  the  available  determinants  of  the  law  governing  the  formal 
validity  of  wills  as  regards  movables,  there  were  added  the  law 
of  the  place  where: 

(a)  the  testator  had  his  habitual  residence  when  the  will 
was  made; 

(b)  the  testator  was  a  national  when  the  will  was  made, 
if  there  was  in  that  place  one  body  of  law  governing 
the  wills  of  nationals; 

(c)  if  the  will  was  made  on  board  a  vessel  or  aircraft,  the 
vessel  or  aircraft  may  be  taken  to  have  been  most 
closely  connected; 
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3.  Insofar  as  a  will  revokes  a  former  will,  it  would  be  formally 
valid  as  to  movables  if  it  conforms  to  any  law  by  reference  to 
which  the  revoked  will  would  be  treated  as  properly  made; 

4.  Insofar  as  a  will  exercises  a  power  of  appointment,  it  would  be 
formally  valid  as  to  movables  if  the  making  of  the  will  conforms 
to  the  law  governing  the  essential  validity  of  the  power; 

5.  The  law  of  the  domicile  of  origin  was  no  longer  included  among 
the  available  determinants  for  establishing  the  formal  validity 
of  a  will  as  to  movables; 

6.  Where  a  law  in  force  outside  a  province  requires  special  for- 
malities to  be  observed  by  particular  testators  or  witnesses  to 
have  certain  qualifications,  such  requirements  would  be  treated 
as  formal  by  that  province; 

7.  When  determining  whether  a  will  conforms  to  the  formal 
requirements  of  a  particular  law,  regard  would  be  had  not  only 
to  that  law  at  the  time  the  will  was  made  but  to  any  subsequent 
alteration  of  that  law  which  would  make  such  a  will  valid. 

All  these  changes  had  been  contained  in  the  United  Kingdom  Wills  Act 
of  1963.  Two  significant  provisions  of  the  British  statute  were  not  fol- 
lowed by  the  Canadian  Conference  on  Uniformity.  The  first  of  these 
made  the  law  with  respect  to  the  formal  validity  of  movables  the  same 
for  immovables.  If  such  a  rule  were  adopted  in  Ontario,  it  could  result 
that  a  holograph  will,  which  is  valid  under  Alberta  law,  could  dispose 
of  land  in  Ontario,  when  the  internal  law  of  Ontario  imposes  more 
formal  requirements.  This  objection  would  be  met  if  holograph  wills 
were  to  receive  recognition  in  Ontario,  as  this  Report  recommends. 
If  the  recommendation  with  regard  to  holograph  wills  is  accepted,  then 
the  Commission  further  recommends  that  the  law  with  regard  to  mov- 
ables be  made  applicable  to  immovables. 

The  second  provision  of  the  British  Act  which  was  not  considered 
suitable  by  the  Canadian  Conference  on  Uniformity  was  with  respect 
to  the  use  of  the  law  of  the  place  where  the  testator  was  a  national  at  the 
time  the  will  was  made  if  that  place  was  a  state  where  there  were  two  or 
more  systems  of  internal  law  relating  to  the  formal  validity  of  wills. 
This  would  include  such  countries  as  Canada  and  the  United  States. 
Under  the  British  statute,  the  courts  would  look,  in  the  cases  of  these 
two  countries,  to  the  province  or  state  with  which  the  testator  was  most 
closely  connected.  The  Conference  felt  that  the  British  provision  might 
prove  difficult  to  apply  and  therefore  did  not  include  it  in  the  Uniform 
Act. 

The  advantages  of  most  of  the  changes  adopted  by  the  Conference 
are  obvious.     However,  two  require  comment. 

1.     The  Elimination  of  Renvoi 

The  doctrine  of  renvoi  requires  that  a  reference  to  a  law  of  a  counrty 
means  a  reference  to  the  whole  of  its  law,  including  its  private  inter- 
national law.     Thus,  if  a  judge  in  Ontario  were  hearing  a  case  and  was 
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referred  by  Ontario  law  to  the  law  of  Italy  and  the  Italian  law  refers 
it  back  to  Ontario,  the  judge  must  apply  Ontario  law.  The  reference 
to  the  Italian  law  was  to  the  whole  of  its  law,  not  just  its  internal  law 
The  application  of  the  rules  of  Italian  private  international  law  resulted 
in  a  sending  back  or  remission  for  the  application  of  Ontario  law.  The 
doctrine  becomes  more  complicated  when  a  third  country  becomes 
involved.  In  the  above  example,  in  working  out  the  law  to  be  applied 
the  Ontario  judge  might  find  that  the  Italian  law  referred  not  back  to 
i  he  law  of  Ontario  but  to  the  law  of  England. 

The  doctrine  of  renvoi  has  been  much  criticized.  (See,  for  example, 
Cheshire's  Private  International  Law,  7th  ed.,  1965,  at  p.  55  et  sea.) 
It  is  difficult  to  apply  as  it  requires  the  judge  seized  of  the  matter  to 
decide  how  the  court  of  a  foreign  country  would  apply  the  private 
international  law  of  that  country.  There  may  be  further  difficulties  if 
the  rules  of  the  foreign  country  refer  to  the  national  law  of  the  person 
concerned.  What  is  meant  by  "national  law"  is  not  clear,  particularly 
with  respect  to  countries  which  are  federal  in  nature. 

Furthermore,  the  doctrine  may  be  objected  to  on  principle.  Instead 
of  the  law  of  the  country  seized  of  the  particular  matter  determining  the 
choice  of  law  rule,  the  choice  is  made  by  the  law  of  the  foreign  country. 
In  addition,  there  are  problems  with  respect  to  uniformity  of  results  in 
applying  the  doctrine. 

If  the  provisions  of  the  Uniform  Act  are  accepted,  the  doctrine  is 
eliminated.  When  an  Ontario  judge  is  referred  by  Ontario  law  to  the 
law  of  another  country,  he  will  be  referred  to  the  internal  law  of  that 
country  only.     The  choice  of  law  will  have  been  made  at  that  point. 

The  comments  of  Professor  J.  G.  Castel  of  Osgoode  Hall  Law  School 
on  this  subject  are  appropriate.  He  made  these  in  a  submission  to  the 
Conference  on  Uniformity  and  they  are  set  out  in  the  Proceedings  of  the 
1966  meeting  of  the  Conference  at  pages  131-132.       He  said: 

"I  support  this  change  as  it  is  intended  to  eliminate  the  problem 
of  renvoi.  Generally  speaking,  advocates  of  the  theory  of  renvoi 
exclude  from  its  sphere  of  application  the  manner  and  formalities 
of  making  a  will.  (Contra  Ross  v.  Ross  (1894)  25  S.C.R.  307  on 
appeal  from  Quebec  and  many  English  cases.)  On  the  other  hand, 
as  concerns  the  intrinsic  validity  and  effect  of  a  will,  support  will 
be  found  for  the  application  of  the  conflict  of  laws  rules  of  the  place 
referred  to  by  the  forum  on  the  ground  that  such  an  approach 
favours  uniformity  of  distribution.  In  Canada,  however,  there  are, 
to  my  knowledge,  no  reported  decisions  on  this  question. 

As  an  advocate  of  the  'substantive  reference'  I  believe  that 
s.  38  (c)  should  be  adopted.  Furthermore,  this  provision  is  in 
conformity  with  the  Hague  Convention  on  the  Conflict  of  Laws 
Relating  to  the  Form  of  Testamentary  Dispositions  concluded  on 
October  5,  1961,  and  the  U.K.  Wills  Act  of  1963  that  implements 
the  Hague  Convention  and  gives  effect  to  the  Fourth  Report  of  the 
Private  International  Law  Committee  (1958  Comnd.  491)  appointed 
by  the  Lord  Chancellor.     I  am  sure  that  Quebec  would  look  favour- 
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ably  upon  this  disposition  of  the  problem  of  renvoi  as  it  relates  to 
wills". 

2.     Changes  as  to  Choice  of  Laiv 

Domicile  of  origin  has  been  dropped  and,  instead,  nationality  has 
been  made  a  connecting  factor.  It  is  generally  felt  that  domicile  of 
origin  is  too  remote  a  factor  to  be  considered  as  relevant  for  choice  of 
law.  The  Hague  Convention  of  1961  and  the  United  Kingdom  Wills  Act 
of  1963  excluded  it.  The  Conference  on  Uniformity  agreed  with  this 
result.  On  the  other  hand,  the  nationality  of  the  testator  when  he 
makes  the  will  can  well  be  taken  to  be  a  current  connecting  factor  at 
that  time.  Both  Dr.  Castel  and  Professor  Cordon  C.  Bale,  of  the  Law 
Faculty  of  Queen's  University,  supported  these  changes,  in  comments 
quoted  in  the  1966  Uniformity  Conference  Proceedings. 

The  inclusion  of  the  law  of  the  place  where  the  testator  had  his 
"habitual  residence"  when  the  will  was  made,  in  addition  to  that  of  his 
domicile  at  that  time,  is  intended  to  remedy  deficiencies  with  respect 
to  the  meaning  of  domicile.  Private  international  law  has  developed 
very  technical  rules  with  respect  to  the  acquisition  and  loss  of  domicile, 
which  at  times  produce  unreal  and  unfortunate  results. 

Returning  to  the  example  given  at  the  beginning  of  this  Part  at 
page  14,  a  different  result  now  will  be  reached  if  the  1966  Uniform  Act 
were  adopted  in  Ontario.  In  determining  the  formal  validity  of  the  will 
as  to  movables,  the  court  would  look  to  the  law  of  Italy,  Manitoba, 
Quebec  and  Florida. 

Conclusion 

The  Commission  considers  that  Part  II,  of  the  Uniform  Wills  Act, 
as  it  was  revised  in  1966,  is  an  improvement  over  the  existing  legislation 
and  accordingly  recommends  its  adoption.  The  Commission  further 
recommends  that,  in  the  event  its  recommendation  with  respect  to 
holograph  wills  is  accepted,  the  law  with  regard  to  movables  be  made 
applicable  to  immovables. 

CHAPTER  V 

UNIFORM  PROVISIONS  OMITTED 

The  Commission  does  not  recommend  the  inclusion  of  sections  21  (3), 
31,  32,  34  and  37  of  the  Uniform  Act.  The  last  of  these  is  a  transitional 
provision  with  respect  to  Part  II  of  the  statute  and  is  not  necessary  in 
view  of  section  42  of  the  proposed  enactment.  Section  42  is  an  overall 
transitional  provision  and  would  apply  to  Part  II. 

The  other  four  omitted  provisions  require  comment.  They  deal 
with  the  following  subjects: 

1.  Section  21  (3)  Ademption  where  commingling; 

2.  31         Charitable  trusts; 

3.  32         Devises  of  estates  tail ; 

4.  34         Illegitimate  children. 
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1.  Section  Zl  (.?)  Ademption  where  commingling 

As  the  law  stands  at  present,  a  bequest  of  the  proceeds  of  a  sale 
will  be  effective  so  long  as  the  proceeds  retain  a  form  by  which  they  can 
be  identified  as  such.  However,  if  the  testator  mixes  the  proceeds 
with  his  other  funds,  the  gift  is  adeemed. 

Section  21  (3)  is  designed  to  prevent  ademption  in  such  cases  of 
commingling. 

The  Bar  Committee  made  a  recommendation,  witli  which  the 
Commission  agrees,  that  the  section  be  omitted  for  the  reasons  set  out 
in  the  commentary  on  the  proposed  section  20  in  Chapter  VI. 

2.  Section  31  Cliaritable  Trusts. 

This  section  is  intended  to  reverse  the  common  law  rule  enunciated 
in  Chichester  Diocesan  Fund  and  Board  of  Finance  v.  Simpson,  [1944] 
A.C.  341.  In  that  case  a  trust  for  "charitable  or  benevolent"  purposes 
was  held  invalid  on  the  ground  that  it  was  not  necessarily  restricted 
to  charitable  objects.  It  therefore  failed  on  the  grounds  of  uncertainty. 
If  it  had  been  construed  as  a  purely  charitable  purpose  trust,  it  would 
have  been  valid  as  such  a  trust  will  not  fail  for  uncertainty  where  a 
general  intention  can  be  found  to  give  to  charity. 

The  Bar  Committee  recommended  that  this  provision  be  included 
in  the  proposed  statute  for  the  reason  that  the  wishes  of  the  testator 
would  be  more  likely  to  prevail.  The  Commission,  however,  has  initiated 
a  study  into  the  law  of  trusts  generally  and,  apart  from  awaiting  the 
outcome  of  that  study,  it  would  seem  desirable  that,  since  this  matter 
involves  both  testamentary  and  inter  vivos  trusts,  it  should  be  dealt  with, 
if  at  all,  in  The  Trustee  Act. 

3.  Section  32  Devises  of  Estates  Tail 

This  section  is  a  restatement  of  section  35  of  the  present  legislation. 

It  is  intended  to  prevent  the  lapse  of  a  devise  of  an  estate  in  fee 
tail  where  the  beneficiary  predeceases  the  testator  and  leaves  issue  who 
survive  the  testator. 

Since  it  has  been  impossible  to  create  an  estate  in  fee  tail  in  Ontario 
since  1956  by  virtue  of  section  4  of  The  Conveyancing  and  Law  of  Property 
Act  (R.S.O.  1960,  c.  66),  a  provision  such  as  section  32  could  be  of  no 
relevance  in  this  province.  Accordingly,  the  Commission  recommends 
its  omission. 

4.  Section  34  Illegitimate  Children 

As  Ontario  law  now  stands,  an  illegitimate  child  is  not  recognized, 
except  in  special  circumstances,  as  a  "child"  under  a  testamentary  dis- 
position, although,  of  course,  a  testator  can  always  make  a  specific  pro- 
vision for  such  a  child. 

From  1929  to  1957,  the  Uniform  Act  contained  the  following  pro- 
vision : 
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"31.  Every  illegitimate  child  of  a  woman  shall  be  entitled  to  take 
under  a  testamentary  gift  by  or  to  her  or  to  her  children  or 
issue  the  same  benefit  as  he  would  have  been  entitled  to  if 
legitimate,   unless  a  contrary  intention  appears  by  the  will." 

Pursuant  to  that  section,  an  illegitimate  child  was  given  the  status 
of  a  legitimate  child  under: 

(a)  a  will  made  by  his  mother;  and 

(b)  wills  in   which   the   mother,   her  children   or  issue  were   bene- 
ficiaries. 

When  Part  II  of  the  Act  was  revised  in  1957,  the  above  provision 
was  replaced  by  the  following  one: 

"34.  In  the  construction  of  testamentary  dispositions,  except  when 
a  contrary  intention  appears  by  the  will,  an  illegitimate  child 
shall  be  treated  as  if  he  were  the  legitimate  child  of  his  mother." 

Section  34  extended  the  status  of  the  illegitimate  child  to  any  will, 
although  his  treatment  as  legitimate  was  confined  to  his  relationship 
with  his  mother.  The  result  would  appear  to  be  the  same  as  under  the 
earlier  section  31. 

Every  jurisdiction  which  has  adopted  the  uniform  legislation  has 
included  the  illegitimacy  provision  in  its  statute. 

As  a  matter  of  social  policy,  there  is  much  to  be  said  for  including 
this  provision.  It  would  advance  the  status  of  the  illegitimate  child. 
He  undoubtedly  suffers  enough  from  his  circumstances  and  this  would, 
in  some  small  measure,  alleviate  his  position.  The  trend  in  law  is  to 
improve  that  position.  This  may  be  seen  in  the  provisions  of  The  Legiti- 
macy Act  (S.O.,  1961-62,  c.  71)  and  section  27  of  The  Devolution  of  Estates 
Act  (R.S.O.  1960,  c.  106,  as  amended  1961-62,  c.  34).  Under  the  latter, 
an  illegitimate  child,  on  an  intestacy,  has  been  given  a  statutory  right 
of  inheritance  with  respect  to  his  mother's  estate  providing  the  mother 
leaves  no  legitimate  issue  surviving  her. 

On  the  other  hand,  there  are  difficulties  in  the  administration  of 
estates  in  ascertaining  whether  or  not  there  are  illegitimate  children. 
In  addition  to  that,  the  proposed  provision  should  lead  to  a  line  of  ques- 
tioning on  taking  instructions  for  a  will  of  a  testatrix  which  might  be 
offensive  to  her.  It  would  appear  that  the  solicitor  would  have  some 
obligation  to  point  out  the  construction  that  would  be  placed,  for  example, 
on  the  word  "children"  under  this  provision.  This  is  the  most  delicate 
kind  of  inquiry.  These  objections  can  be  avoided  by  having  the  existing 
law  remain  as  it  is  and  leaving  it  to  the  testator,  if  he  or  she  wishes  to 
benefit  an  illegitimate  child,  to  make  specific  provision  to  that  effect. 

The  Commission  has  had  advance  notice  of  a  proposal  in  the  study 
prepared  for  its  Family  Law  Project  dealing  with  the  position  of  illegiti- 
mate children  generally.  In  order  that  the  Commission  may  examine 
the  overall  ramifications  of  illegitimacy  with  a  view  to  general  reform  in 
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this  area,  it  is  reserving  lor  the  time  being  any  decision  on  illegitimacy 
in  testate  succession.  Accordingly,  the  Commission  does  not  at  this 
time  recommend  the  adoption  of  section  34  of  the   Uniform  Act. 

CHAPTER  VI 

SECTION  BY  SECTION  COMMENTARY 
ON  THE  PROPOSED  ACT 

In  this  Chapter,  the  statute  proposed  by  the  Commission  is  set  out 
with  a  section  by  section  commentary. 

THE  WILLS  ACT,  1968 
1.  In  this  Act,  "will"  includes 

(a)  a  testament; 

(b)  a  codicil; 

(c)  an  appointment  by  will  or  by  writing  in  the  nature  of  a 
will  in  exercise  of  a  power;  and 

(d)  any  other  testamentary  disposition. 

This  is  identical  to  section  2  of  the  Uniform  Act. 

It  is  also  the  same  as  section  1  (e)  of  the  present  Ontario  statute, 
except  that  it  omits  the  reference  to  dispositions  of  the  custody  and 
tuition  of  any  child  by  virtue  of  The  Infants  Act.  Since  1923,  The  In- 
fants Act  has  not  contained  a  provision  authorizing  the  testamentary- 
disposition  of  the  custody  and  tuition  of  children.  There  is,  however, 
some  authority  to  the  effect  that  such  a  right  of  disposition  still  exists 
by  implication.  (See  C.E.D.,  vol.  9,  at  p.  521;  Re  McPherson,  [1945] 
O.W.N.  533.)  However,  it  seems  clear  that  the  amendment  to  The 
Infants  Act  in  1923  was  intended  to  eliminate  such  rights.  This  result 
would  probably  have  been  obtained  if  The  Wills  Act  had  been  amended 
at  that  time  to  omit  the  reference  in  the  definition  of  "will"  to  testa- 
mentary dispositions  of  the  custody  and  tuition  of  children  by  virtue  of 
The  Infants  Act.  The  Commission  recommends  that  the  deletion  be 
made  now.  It  also  recommends  that  The  Infants  Act  be  amended  to 
make  it  clear  that  this  right  no  longer  exists. 

The  other  definitions  contained  in  section  1  of  the  present  statute 
have  been  omitted.  It  was  the  Bar  Committee's  opinion,  with  which 
the  Commission  agrees,  that  the  inclusion  of  these  definitions  was  not 
necessary  for  three  reasons: 

1.  the  present  substantive  law  makes  these  general  definitions 
redundant; 

2.  where  a  statutory  definition  has  been  considered  advisable  for 
the  purpose  of  a  particular  section,  it  has  been  placed  in  that 
section  (e.g.,  "mortgage"  is  defined  in  section  32); 
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3.  no  province  has  included  any  of  these  omitted  general  defini- 
tions when  enacting  statutes  modelled  on  the   Uniform  Act. 

PART  I 
GENERAL 

2.  A  person  may  by  will  devise,  bequeath  or  dispose  of  all 
real  and  personal  property,  (whether  acquired  before  or  after 
making  his  will),  to  which  at  the  time  of  his  death  he  is  entitled 
either  at  law  or  in  equity,  including, 

(a)  estates  pur  autre  vie,  whether  there  is  or  is  not  a  special 
occupant  and  whether  they  are  corporeal  or  incorporeal 
hereditaments; 

(b)  contingent,  executory  or  other  future  interests  in  real 
or  personal  property,  whether  the  testator  is  or  is  not 
ascertained  as  the  person  or  one  of  the  persons  in  whom 
those  interests  may  respectively  become  vested,  and 
whether  he  is  entitled  to  them  under  the  instrument  by 
which  they  were  respectively  created  or  under  a  disposi- 
tion of  them  by  deed  or  will;  and 

(c)  rights  of  entry,  whether  for  conditions  broken  or  other- 
wise. 

This  is  the  same  as  section  3  of  the  Uniform  Act,  except  that,  in 
clause  (c),  the  words  "whether  for  conditions  broken  or  otherwise"  have 
been  added.  These  additional  words  follow  the  wording  in  the  correspond- 
ing section  of  the  present  Wills  Act,  section  8.  Owing  to  this  specific  refer- 
ence to  rights  of  entry  for  condition  broken  in  the  present  Wills  Act, 
there  never  has  been  any  question  as  to  their  devisability  under  that 
statute.  However,  there  is  considerable  doubt  as  to  the  assignability 
inter  vivos  of  such  rights  of  entry.  Such  assignments  are  governed  by 
section  10  of  The  Conveyancing  and  Law  of  Property  Act,  which  refers 
only  to  a  "right  of  entry".  (See  Laskin,  Cases  and  Notes  on  Land  Law, 
Revised  Edition,  1964,  at  pp.  330-331  for  a  discussion  of  the  case  law 
on  this  matter.)  To  ensure  that  rights  of  entry  for  condition  broken 
are  devisable,  the  Commission  considers  that  it  would  be  wise  to  follow 
the  wording  of  the  present  Act  in  this  respect. 

Section  2  of  the  proposed  statute  differs  from  section  8  of  the  present 
enactment  in  two  respects: 

1.  It  omits  "Subject  to  The  Devolution  of  Estates  Act  and  The 
Accumulations  Act". 

2.  It  omits  "and  which,  if  not  so  devised,  bequeathed,  or  disposed 
of,  would  devolve  upon  his  heirs,  or  upon  his  executor  or 
administrator". 

Insofar  as  the  first  omission  is  concerned,  the  Bar  Committee 
considered  that  the  inclusion  of  such  words  was  superfluous.  As  to  the 
second  omission,  the  Bar  Committee  believed  that  the  insertion  of  those 
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proposed  section  be  adopted  in  the  interest  of  uniformity.  Omitting 
this  particular  requirement  is  not  likely  to  result  in  fraud  in  view  of  the 
fact  that  the  testator  is  still  required  to  sign  or  acknowledge  his  signature 
in  the  presence  of  two  or  more  witnesses  present  at  the  same  time. 
On  the  other  hand,  it  may  be  that  the  omission  of  the  requirement  will 
save  some  wills  from  falling  to  a  technicality  that  is  certainly  not  known 
by  the  public. 

5. —  (1)  A  member  of  the  Canadian  Forces  while  placed  on 
active  service  pursuant  to  the  National  Defence  Act,  or  a  member 
of  any  other  naval,  land  or  air  force  while  on  active  service,  or  a 
mariner  or  a  seaman  when  at  sea  or  in  the  course  of  a  voyage, 
may  make  a  will  by  a  writing  signed  by  him  or  by  some  other 
person  in  his  presence  and  by  his  direction  without  any  further 
formality  or  any  requirement  of  the  presence  of  or  attestation  or 
signature  by  a  witness. 

(2)  For  the  purpose  of  this  section  a  certificate  purporting 
to  be  signed  by  or  on  behalf  of  an  officer  having  custody  of  the 
records  certifying  that  he  has  custody  of  the  records  of  the  force 
in  which  a  person  was  serving  at  the  time  the  will  was  made, 
setting  out  that  the  person  was  on  active  service  at  that  time, 
is  prima  facie  evidence  of  that  fact. 

(3)  For  the  purposes  of  this  section  if  a  certificate  under 
subsection  (2)  is  not  available,  a  member  of  a  naval,  land  or  air 
force  is  deemed  to  be  on  active  service  after  he  has  taken  steps 
under  the  orders  of  a  superior  officer  preparatory  to  serving 
with  or  being  attached  to  or  seconded  to  a  component  of  such  a 
force  that  has  been  placed  on  active  service. 

Section  5  is,  with  two  exceptions,  the  same  as  section  6  of  the  Uniform 
Act  and  corresponds  to  section  13  of  the  Ontario  statute.  It  differs 
from  the  Uniform  Act  in  that  two  changes  have  been  made  in  the  wording 
of  subsection  (2): 

1.  "purporting"  is  related  to  the  signature  on  the  certificate 
rather  than  the  having  custody  of  the  force's  records  and  the 
certificate  must  now  certify  that  the  officer  has  custody  of  those 
records;  and 

2.  "prima  facie  evidence"  has  been  substituted  for  "sufficient 
proof". 

The  Commission  considers  that  the  substituted  wording  is  sounder. 
Prima  facie  evidence  is,  of  course,  rebuttable.  The  Bar  Committee 
recommended  both  changes. 

Subsections  (2)  and  (3)  of  the  proposed  section,  dealing  with  proof 
of  "active  service"  have  no  counterpart  in  the  present  statute. 

As  to  the  meaning  of  "active  service",  the  Commission  was  informed 
by  Brigadier  W.  J.  Lawson,  the  Judge  Advocate  General,  in  a  letter 
dated  May  25th,  1967: 
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"The  Canadian  Forces  or  any  component  unit,  element  or 
member  thereof  may  be  placed  on  active  service  by  the  Governor 
in  Council  pursuant  to  section  32  of  the  National  Defence  Act 
This  is  done  by  means  of  an  Order  in  Council.  For  example 
the  components  of  the  Canadian  Forces  known  as  the  regular  forces 
were  placed  on  active  service  by  Order  in  Council  P.C.  4365  of 
9  September,  1950  and  they  are  still  on  active  service  until  such 
lime  as  this  Order  in  Council  is  revoked  .   .   . 

Insofar  as  a  member  of  any  other  force  is  concerned,  it  may 
well  be  that  the  foreign  country-  to  whom  a  force  belongs,  does  not 
have  the  same  concept  of  'placing  on  active  service',  or  that  the 
means  of  placing  them  on  'active  service'  or  the  equivalent  is 
materially  different  from  that  used  by  the  Canadian  Forces." 

Subsection  (2)  of  the  present  section  13,  which  validates  wills  made 
by  servicemen  and  seamen  under  21  has  its  counterpart  in  section  8  of 
the  proposed  enactment. 

6.  A  testator  may  make  a  valid  will  wholly  by  his  own  hand- 
writing and  signature,  without  formality,  and  without  the 
presence,  attestation  or  signature  of  a  witness. 

This  is  section  7  of  the  Uniform  Act  and  gives  validity  to  holograph 
wills.     There  is  no  counterpart  in  the  present  statute. 

The  advantages  and  disadvantages  of  giving  validity  to  holograph 
wills  are  dealt  with  fully  in  Chapter  II  of  the  Commentary. 

It  should  be  noted  that  the  proposed  section  7,  which  deals  with 
the  placing  of  the  testator's  signature,  is  made  expressly  applicable  to 
holograph  wills. 

7. — (1)  In  so  far  as  the  position  of  the  signature  is  concerned, 
a  will,  whether  holograph  or  not,  is  valid  if  the  signature  of  the 
testator,  made  either  by  him  or  the  person  signing  for  him  is 
placed  at  or  after  or  following  or  under  or  beside  or  opposite  to 
the  end  of  the  will  so  that  it  is  apparent  on  the  face  of  the  will 
that  the  testator  intended  to  give  effect  by  the  signature  to  the 
writing  signed  as  his  will. 

(2)  A  will  is  not  rendered  invalid  by  the  circumstance  that, 

(a)  the   signature  does  not  follow  or  is   not  immediately 
after  the  foot  or  end  of  the  will;  or 

(b)  a  blank  space  intervenes  between  the  concluding  words 
of  the  will  and  the  signature;  or 

(c)  the  signature, 

(i)  is    placed    among    the    words   of   a    testimonium 
clause  or  of  a  clause  of  attestation,  or 
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(ii)  follows  or  is  after  or  under  a  clause  of  attestation 
either  with  or  without  a  blank  space  intervening, 
or 

(iii)  follows  or  is  after  or  under  or  beside  the  name  of 
a  subscribing  witness;  or 

(d)  the  signature  is  on  a  side  or  page  or  other  portion  of  the 
paper  or  papers  containing  the  will  on  which  no  clause 
or  paragraph  or  disposing  part  of  the  will  is  written  above 
the  signature;  or 

(e)  there  appears  to  be  sufficient  space  on  or  at  the  bottom 
of  the  preceding  side  or  page  or  other  portion  of  the  same 
paper  on  which  the  will  is  written  to  contain  the  sig- 
nature. 

(3)  The  generality  of  subsection  (1)  is  not  restricted  by  the 
enumeration  of  circumstances  set  out  in  subsection  (2),  but 
a  signature  in  conformity  with  sections  4,  5  or  6  or  this  section 
does  not  give  effect  to, 

(a)  a  disposition  or  direction  that  is  underneath  the  sig- 
nature or  that  follows  the  signature;  or 

(b)  a  disposition  or  direction  inserted  after  the  signature 
was  made. 

This  is  the  same  as  section  8  of  the  Uniform  Act  except  that: 

1.  it  has  been  expressly  made  applicable  to  holograph  wills;  and 

2.  after  clauses  (a),  (b)  and  (c)  of  subsection  (2),  "or"  has  ljeen 
inserted. 

The  content  of  the  proposed  section  is  the  same  as  that  of  sec- 
tion 11  (2)  of  the  present  statute.  The  Bar  Committee  preferred  the 
arrangement  in  the  uniform  legislation  and  the  Commission  agrees. 

If  the  Commission's  recommendation  as  to  holograph  wills  is  not 
implemented,  the  reference  in  subsection  (1)  of  the  proposed  section  7 
should  be  deleted  as  should  the  reference  to  section  6  in  subsection  (3). 

8. — (1)  A  will  made  by  a  person  who  is  under  the  age  of 
twenty-one  years  is  not  valid  unless  at  the  time  of  making  the 
will  the  person, 

(a)  is  or  has  been  married; 

(b)  is  contemplating  marriage  and  the  will  states  that  it 
is  made  in  contemplation  of  marriage  to  a  named  person 
provided  that  such  a  will  shall  not  be  deemed  to  be  valid 
unless  and  until  the  marriage  to  the  named  person  takes 
place,  or 
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(c)  is  a  member  of  a  component  of  the  Canadian  Forces, 

(i)  that  is  referred  to  in  the  National  Defence  Act  as 
a  regular  force,  or 

(ii)  while  placed  on  active  service  under  the  National 
Defence  Act;  or 

(d)  is  a  mariner  or  seaman. 

(2)  A  certificate  purporting  to  be  signed  by  or  on  behalf  of 
an  officer  having  custody  of  the  records  certifying  that  he  has 
custody  of  the  records  of  the  force  in  which  a  person  was  serving 
at  the  time  the  will  was  made,  setting  out  that  the  person  was 
at  that  time  a  member  of  a  regular  force  or  was  on  active  service 
within  clause  (c)  of  subsection  (1),  is  prima  facie  evidence  of  that 
fact. 

(3)  A  person  who  has  made  a  will  under  subsection  (1)  may, 
while  under  the  age  of  twenty-one  years,  revoke  the  will. 

Under  sections  10  and  13  (2)  of  the  present  statute,  the  only  persons 
under  21  who  can  validly  execute  a  will  are  minor  servicemen,  mariners 
and  seamen. 

The  proposed  section  8  is  the  same  as  section  9  of  the  Uniform  Act, 
with  two  exceptions.  Under  section  9  of  the  Uniform  Act,  minors  who 
are  or  who  have  been  married  would  also  be  given  testamentary  capacity. 
The  Bar  Committee  was  in  favour  of  this  extension  of  capacity.  It 
believed,  however,  that  it  should  be  further  extended  to  minors  contem- 
plating marriage.  The  Commission  agrees  to  this  suggestion  and 
accordingly  section  9  (1)  of  the  uniform  legislation  has  been  revised 
to  take  this  proposal  into  account.  It  will  be  noted  that  a  will  made 
by  a  minor  in  contemplation  of  marriage  will  only  be  valid  if: 

1.  the  will  states  that  it  is  made  in  contemplation  of  marriage  to 
a  named  person;  and 

2.  the  marriage  takes  place. 

This  enlargement  of  testamentary  capacity  represented  by  the 
proposed  section  8  is  in  line  with  section  13  of  The  Infants  Act  which 
provides  that  an  infant  upon  or  in  contemplation  of  marriage,  with  the 
sanction  of  the  Supreme  Court,  may  make  a  valid  settlement. 

It  may  be  that  there  is  a  case  to  be  made  for  a  general  lowering  of 
the  age  requirement  for  testamentary  capacity.  Our  Commission  is 
making  an  overall  study  of  the  age  of  majority  and,  once  that  study 
has  been  completed,  may  make  a  further  recommendation  on  this  point. 

Subsection  (2)  has  been  revised  by  substituting  "prima  facie" 
evidence  for  "sufficient  proof"  and  altering  the  wording  with  respect 
to  the  giving  of  the  certificate  so  that  it  corresponds  with  the  revised 
section  5  (2). 
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9.  No  appointment  made  by  will  in  exercise  of  any  power 
is  valid  unless  the  appointment  is  executed  in  the  manner  here- 
inbefore required,  and  every  will  executed  in  the  manner  herein- 
before required  is,  so  far  as  respects  the  execution  and  attesta- 
tion thereof,  a  valid  execution  of  a  power  of  appointment  by  will, 
notwithstanding  it  has  been  expressly  required  that  a  will  made 
in  exercise  of  such  power  shall  be  executed  with  some  additional 
or  other  form  of  execution  or  solemnity. 

This  is  section  12  of  the  present  statute.  Our  Commission  prefers 
that  provision  to  section  10  of  the  Uniform  Act,  although  the  Bar  Com- 
mittee thought  otherwise. 

The  present  provision  makes  it  clear  that  an  appointment  made 
by  will  must  comply  with  the  statute.  If  it  does,  it  will  be  a  valid  exercise 
of  the  power  notwithstanding  that  the  donor  of  the  power  imposed 
other  formalities.  On  the  other  hand,  the  uniform  legislation  merely 
states  an  exercise  of  a  power  by  will  in  compliance  with  the  statute 
shall  be  valid  notwithstanding  that  the  donor  of  the  power  imposed 
other  formalities.  The  uniform  legislation  does  not  say  that  the  exercise 
of  the  power  will  be  invalid  if  it  does  not  meet  the  requirements  of  the 
statute.  There  may  be  occasions  when  the  statutory  requirements  are 
not  met  and  the  requirements  of  the  donor  are.  The  uniform  provision 
does  not  deal  with  this  point.  The  Commission  consequently  prefers 
the  present  provision. 

10.  A  will  made  in  accordance  with  this  Act  is  valid  without 
other  publication. 

This  is  the  same  as  section  1 1  of  the  Uniform  Act  and  is  to  the  same 
effect  as  section  14  of  the  present  enactment. 

11.  Where  a  person  who  attested  a  will  was  at  the  time  of 
its  execution  or  afterward  has  become  incompetent  as  a  witness 
to  prove  its  execution,  the  will  is  not  on  that  account  invalid. 

This  is  the  same  as  section  12  of  the  Uniform  Act  and  is  to  the  same 
effect  as  section  15  of  the  present  enactment. 

12. — (1)  Where  a  will  is  attested  by  a  person  to  whom  or  to 
whose  then  wife  or  husband  a  beneficial  devise,  bequest  or  other 
disposition  or  appointment  of  or  affecting  real  or  personal  prop- 
erty, except  charges  and  directions  for  payment  of  debt,  is  thereby 
given  or  made,  the  devise,  bequest  or  other  disposition  or  ap- 
pointment is  void  so  far  only  as  it  concerns, 

(a)  the  person  so  attesting;  or 

(b)  the  wife  or  the  husband  or  a  person  claiming  under  any 
of  them; 

but   the  person  so  attesting   is  a  competent  witness   to  prove 
the  execution  of  the  will  or  its  validity  or  invalidity. 
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(2)  Where  a  will  is  attested  by  at  least  two  persons  who  are 
not  within  subsection  (1)  or  where  no  attestation  is  necessary, 
the  devise,  bequest  or  other  disposition  or  appointment  is  not 
void  under  that  subsection. 

(3)  Notwithstanding  anything  in  this  section,  where  a  court 
is  satisfied  that  the  person  so  attesting  or  the  wife  or  the  husband 
did  not  exercise  any  improper  or  undue  influence  upon  the 
testator,  the  devise,  bequest  or  other  disposition  or  appointment 
shall  not  be  void. 

(4)  Where  a  will  is  signed  for  the  testator  by  another  per- 
son in  accordance  with  section  4,  to  whom  or  to  whose  then 
wife  or  husband  a  beneficial  devise,  bequest  or  other  disposition 
or  appointment  of,  or  affecting  real  or  personal  property,  except 
charges,  and  directions  for  payment  of  debts,  is  thereby  given 
or  made,  the  devise,  bequest,  or  other  disposition  is  void  so  far 
only  as  it  concerns  the  person  so  signing,  or  the  wife  or  husband, 
or  person  claiming  under  any  of  them,  but  the  will  is  not  invalid 
for  that  reason. 

The  proposed  subsections  (1)  and  (2)  are  the  same  as  section  13 
of  the  Uniform  Act.  They  contain  two  changes  of  substance  from  the 
corresponding  provision  in  the  present  statute,  section  16. 

1.  The  cases  under  the  present  enactment  and  those  jurisdictions 
having  a  similar  provision  establish  that,  in  order  for  there 
to  be  a  disqualification  on  the  part  of  a  beneficiary  where  his 
spouse  acts  as  an  attesting  witness,  the  parties  must  have  been 
married  at  the  date  of  the  making  of  the  will.  This  is  made 
explicit  in  the  running-head  in  section  13  (1)  of  the  Uniform  Act. 

2.  Cases  like  Re  Limond,  [1915]  2  Ch.  240,  and  Re  Priest,  [1944] 
Ch.  58,  indicate  that  an  attesting  witness,  who  was  super- 
numerary in  the  sense  that  there  were  two  other  attesting 
witnesses  without  him,  may  nonetheless  be  disqualified  from 
taking  a  benefit  under  the  will.  Subsection  (2)  of  the  proposed 
section  12  reverses  this  rule. 

Subsections  (3)  and  (4)  are  neither  in  the  uniform  legislation  nor 
the  present  statute.  Subsection  (3)  is  intended  to  make  subsection  (1) 
subject  to  the  judgment  of  the  court  where  a  beneficiary  alleges  that  no 
improper  or  undue  influence  was  brought  to  bear  upon  the  testator. 
There  may  well  be  cases  where  it  would  be  unfair  to  strike  down  the  gift. 
The  onus  would  be  on  the  beneficiary  to  show  that  he  had  not  acted 
improperly. 

Subsection  (4)  is  similar  to  a  provision  in  the  Manitoba  statute. 
It  is  designed  to  apply  the  principle  contained  in  subsection  (1)  to 
situations  where  a  will  is  signed  for  the  testator  by  another  person  in 
accordance  with  section  4. 

The  Bar  Committee  Report  recommends  subsection  (4)  but  did  not 
give  consideration  to  a  provision  such  as  subsection  (3).  The  Commis- 
sion recommends  both. 
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13.  Where  real  or  personal  property  is  charged  by  a  will  with 
a  debt  and  a  creditor  or  the  wife  or  husband  of  a  creditor  whose 
debt  is  so  charged  attests  a  will,  the  person  so  attesting,  not- 
withstanding such  charge,  is  a  competent  witness  to  prove  the 
execution  of  the  will  or  its  validity  or  invalidity. 

This  is  the  same  as  section  14  of  the  Uniform  Act  and  to  the  same 
effect  as  section   17  of  the  present  statute. 

The  Bar  Committee  recommended  that  there  should  be  added  to 
the  section,  the  words  "and  the  charging  provision  is  not,  by  reason  only 
of  such  attestation,  invalid".  Such  words  were  added  in  the  case  of  the 
Northwest  Territories  statute.  The  Commission  felt  that  such  a  pro- 
vision was  not  necessary  in  view  of  the  exception  contained  in  the  pro- 
posed section  12  (1). 

14.  A  person  is  not  incompetent  as  a  witness  to  prove  the 
execution  of  a  will,  or  its  validity  or  invalidity  solely  because 
he  is  an  executor. 

This  is  the  same  as  section  15  of  the  Uniform  Act  and  is  to  the  same 
effect  as  section  18  of  the  present  statute. 

15.  A  will  or  part  of  a  will  is  revoked  only  by, 

(a)  marriage,  subject  to  section  16; 

(b)  another  will  made  in  accordance  with  the  provisions  of 
this  Act; 

(c)  a  writing, 

(i)  declaring  an  intention  to  revoke,  and 

(ii)  made  in  accordance  with   the  provisions  of  this 
Act  governing  making  of  a  will;  or 

(d)  burning,  tearing  or  otherwise  destroying  it  by  the 
testator  or  by  some  person  in  his  presence  and  by  his 
direction  with  the  intention  of  revoking  it. 

This  is  the  same  as  section  16  of  the  Uniform  Act  and  to  the  same 
effect  as  section  22  of  the  existing  Act. 

16.  A  will  is  revoked  by  the  marriage  of  the  testator  except 
where, 

(a)  there  is  a  declaration  in  the  will  that  it  is  made  in  con- 
templation of  the  marriage;  or 

(b)  the  wife  or  husband  of  the  testator  elects  to  take  under 
the  will,  by  an  instrument  in  writing  signed  by  the  wife 
or  husband  and  filed  within  one  year  after  the  testator's 
death  in  the  office  of  the  Registrar  of  the  Supreme 
Court; 
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(c)  the  will  is  made  in  exercise  of  a  power  of  appointment 
of  real  or  personal  property  which  would  not  in  default 
of  the  appointment  pass  to  the  heir,  executor  or  adminis- 
trator of  the  testator  or  to  the  persons  entitled  to  the 
estate  of  the  testator  if  he  died  intestate. 

Apart  from  clause  (b),  this  is  the  same  as  section  17  of  the  Uniform 
Act.  Including  clause  (6),  the  proposed  section  is  to  the  same  effect  as 
section  20  of  the  present  statute. 

The  right  of  election  conferred  by  clause  (b)  is  occasionally  exercised. 
The  Registrar  of  the  Supreme  Court  of  Ontario  reported  elections  under 
the  clause  as  follows: 

1958 11 

1959 15 

1960 6 

1961 9 

1962 10 

1963 5 

1964 9 

The  Bar  Committee  recommended  the  retention  of  clause  (6)  since 
there  was  evidence  of  regular  elections.  It  could  see  no  reason  for 
prohibiting  a  spouse  from  making  an  election.  The  provision  was 
designed  to  meet  the  interest  of  the  spouse.     The  Commission  agrees. 

17.  A  will  is  not  revoked  by  presumption  of  an  intention 
to  revoke  it  on  the  ground  of  a  change  in  circumstances. 

This  is  the  same  as  section  18  of  the  Uniform  Act  and  is  to  the  same 
effect  as  section  21  of  the  present  Act. 

18. — (1)  Subject  to  subsection  (2),  unless  an  alteration  that 
is  made  in  a  will  after  the  will  has  been  made  is  made  in  accord- 
ance with  the  provisions  of  this  Act  governing  making  of  a  will, 
the  alteration  has  no  effect  except  to  invalidate  words  or  meanings 
that  it  renders  no  longer  apparent. 

(2)  An  alteration  that  is  made  in  a  will  after  the  will  has 
been  made  is  validly  made  when  the  signature  of  the  testator 
and  subscription  of  witnesses  to  the  signature  of  the  testator 
to  the  alteration,  or,  in  the  case  of  a  will  that  was  made  under 
section  5  or  section  6,  the  signature  of  the  testator,  are  or  is  made, 

(a)  in  the  margin  or  in  some  other  part  of  the  will  opposite 
or  near  to  the  alteration;  or 

(b)  at  the  foot  or  end  of  or  opposite  to  a  memorandum 
referring  to  the  alteration  and  written  in  some  part  of 
the  will. 

This  is  the  same  as  section  19  of  the  Uniform  Act  and  is  to  the  same 
effect  as  section  23  of  the  present  statute.     The  uniform  section  is  an 
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effective   restatement  ol   section    23,   removing   a  double   negative   ihai 
has  always  rendered  the  Ontario  section  difficult  to  understand  readily. 

The  proposed  subsection  (2)  refers  to  sections  5  and  6,  which  deal 
with  service  and  holograph  wills.  In  these  instances,  an  alteration  would 
be  valid  simply  by  the  testator  altixing  his  signature  opposite  the  altera- 
tion. This  is  true  even  though  the  person  made  a  service  will  and  then 
altered  it  after  he  had  become  a  civilian. 

19. —  (1)  A  will  or  part  of  a  will  that  has  been  in  any  manner 
revoked  is  revived  only, 

(a)  by  a  will  made  in  accordance  with  the  provisions  of  this 
Act;  or 

(b)  by  a  codicil  that  has  been  made  in  accordance  with  the 
provisions  of  this  Act, 

that  shows  an  intention  to  give  effect  to  the  will  or  part  that 
was  revoked,  or 

(c)  by  re-execution   thereof  with   the  required   formalities, 
if  any. 

(2)  Except  when  a  contrary  intention  is  shown,  when  a  will 
which  has  been  partly  revoked  and  afterward  wholly  revoked, 
is  revived,  the  revival  does  not  extend  to  the  part  that  was  revoked 
before  the  revocation  of  the  whole. 

Apart  from  clause  (c),  this  is  the  same  as  section  20  of  the  Uniform 
Act.  Including  clause  (c),  the  proposed  section  is  to  the  same  effect  as 
section  24  of  the  present  statute. 

The  Bar  Committee  was  of  the  opinion  that  the  right  of  "re-execu- 
tion" should  be  retained,  as  has  been  done  in  Alberta.  Re-execution 
contemplates  the  situation  where  a  testator  wishing  to  revive  a  revoked 
will,  re-executes  the  revoked  document  with  the  required  formalities. 
In  Alberta,  a  clause  was  added  providing  for  revival  "by  re-execution 
thereof  with  required  formalities,  if  any;  or".  This  was  inserted  as 
clause  (a).  For  the  sake  of  retaining  uniformity  with  the  other  provinces, 
in  the  order  of  the  clauses,  this  additional  clause  should  be  inserted  as  (c). 
The  Commission  so  recommends. 

20. — (1)  A  conveyance  of  or  other  act  relating  to  real  or 
personal  property  comprised  in  a  devise  or  bequest  or  other 
disposition,  made  or  done  after  the  making  of  a  will,  does  not 
prevent  operation  of  the  will  with  respect  to  any  estate  or  interest 
in  the  property  that  the  testator  had  power  to  dispose  of  by 
will  at  the  time  of  his  death. 

(2)  Except  when  a  contrary  intention  appears  by  the  will, 
where  a  testator  at  the  time  of  his  death  has  a  right  or  chose 
in  action  or  equitable  estate  or  interest  that  was  created  by  a 
contract  respecting  a  conveyance  of,  or  other  act  relating  to, 
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real  or  personal  property  that  was  comprised  in  a  devise  or  be- 
quest, made  or  done  after  the  making  of  a  will,  the  devisee  or 
donee  of  that  real  or  personal  property  takes  the  right  or  chose 
in  action  or  equitable  estate  or  interest  of  the  testator. 

Subsections  (1)  and  (2)  are  the  same  as  subsections  (1)  and  (2)  of 
section  21  of  the  Uniform  Act.  Subsection  (1)  is  a  restatement  of  sec- 
tion 25  of  the  present  statute. 

Subsection  (2)  would  bring  a  change  in  the  substantive  law  of 
Ontario  and  was  recommended  for  adoption  by  the  Bar  Committee. 
This  subsection  reverses  the  equitable  rule  that  the  devise  is  adeemed  by 
the  application  of  the  doctrine  of  notional  conversion.  The  Com- 
mission agrees  with  this  proposed  change. 

Subsection  (3)  of  section  21  of  the  Uniform  Act  has  been  omitted. 
It  provides  that: 

"...  where  the  testator  has  bequeathed  proceeds  of  the  sale  of 
property  and  the  proceeds  are  received  by  him  before  his  death, 
the  bequest  is  not  adeemed  by  commingling  the  proceeds  with  the 
funds  of  the  testator  if  the  proceeds  are  traced  into  those  funds". 

The  Bar  Committee  recommended  against  the  inclusion  of  sub- 
section (3)  for  two  reasons. 

1.  The  commingling  might  be  looked  upon  as  a  change  of  intention 
on  the  part  of  the  testator. 

2.  There  might  be  difficulty  in  deciding  what  rules  should  be 
applied  if  the  testator  had  withdrawn  money  from  the  combined 
fund. 

The  Commission  agrees  that  subsection  (3)  should  be  omitted. 
The  proposed  section  20  does  not  deal  with  the  matter  of  ademption  fully 
and  it  may  be  that  the  subject  should  be  considered  further  by  the 
Commissioners  on  Uniformity,  who,  at  such  a  time,  might  consider  the 
problems  created  by  subsection  (3).  All  the  jurisdictions,  except 
Manitoba,  which  have  enacted  the  uniform  legislation,  have  left  out  sub- 
section (3).  All,  with  the  exception  of  the  Yukon,  have  enacted  sub- 
section (2). 

21.  When  a  will  has  been  revived  in  the  manner  described 
in  section  19  the  will  is  deemed  to  have  been  made  at  the  time 
at  which  it  was  so  revived. 

22.  Except  when  a  contrary  intention  appears  by  the  will, 
a  will  speaks  and  takes  effect  as  if  it  had  been  made  immediately 
before  the  death  of  the  testator  with  respect  to, 

(a)  the  real  and  personal  property;  and 

(b)  the  right  or  chose  in  action  or  equitable  estate  or  interest 
under  subsection  (2)  of  section  20. 
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Sections  21  and  22  are  similar  to  subsections  (1)  and  (2)  of  section  22 
of  the  Uniform  Act.  Slight  alterations  have  been  made,  as  explained 
below. 

The  Commission  believed  that  the  two  subsections  of  the  uniform 
legislation  should  be  made  two  separate  sections  as  each  dealt  with  a 
different  subject.  Subsection  (1)  deals  with  the  time  of  making  of  a  will 
and  subsection  (2)  with  the  time  at  which  the  will  "speaks"  or  takes 
effect. 

Section  21  is  similar  to  section  19  (10)  of  the  present  statute,  the 
latter,  however,  being  confined  in  its  application  to  the  section  in  which 
it  is  contained.  The  proposed  provision  is  a  codification  of  the  case 
law  on  revival.  The  Commission  has  altered  the  uniform  provision  by 
omitting  the  reference  to  "re-executed".  The  uniform  provision  appears 
to  include  the  republication  by  codicil  of  an  unrevoked  will.  By  the 
common  law,  such  a  will  is  only  deemed  to  have  been  made  at  the  time  of 
republication  if  the  testator's  intentions  would  not  be  defeated.  The 
Commission  considers  that  the  common  law  should  continue  to  operate 
in  this  way.  Furthermore,  it  is  not  accurate  to  speak  of  the  "re-execu- 
tion" of  a  will  by  codicil.  A  will  is  not,  in  technical  terms,  re-executed 
by  codicil.  It  is  either  revived  or  republished,  depending  upon  whether 
the  will  was  revoked  or  not.  The  Commission  recommends  that  sec- 
tion 21  be  confined  to  revival  and  not  be  extended  to  republication. 

Section  22  corresponds  with  section  26  (1)  of  the  present  statute. 
Section  22  supports  the  Ontario  case  law  which  is  directly  opposed  to  the 
English  authorities.  The  Ontario  cases  establish  that  our  present  sec- 
tion 26  (1)  has  a  two-fold  purpose.  According  to  Middleton,  J.  in  Re 
Rogers  (1920),  47  O.L.R.  82,  it  is  effective  not  only  to  bring  after-acquired 
property  into  the  will,  but  it  is  also  determinative,  in  the  absence  of  a 
contrary  intention,  of  whether  the  after-acquired  property  goes  to  the 
specific  devisee  or  the  residuary  devisee.  This  is  contrary  to  the  English 
case  law.  Section  22  would  therefore  confirm  the  position  taken  by 
Middleton,  J. 

Section  22  (b)  has  been  changed  from  the  uniform  section  so  that  it 
will  relate  properly  to  the  proposed  section  20. 

Section  22  does  not  incorporate  section  26  (2)  of  the  present  statute, 
dealing  with  wills  of  married  women.  This  latter  provision  is  no  longer 
needed  since  the  passage  of  the  Ontario  Married  Women's  Property  Act 

in  1884. 

23.  Except  when  a  contrary  intention  appears  by  the  will, 
real  or  personal  property  or  an  interest  therein  that  is  comprised 
or  intended  to  be  comprised  in  a  devise  or  bequest  that  fails  or 
becomes  void  by  reason  of, 

(a)  the  death  of  the  devisee  or  donee  in  the  life-time  of  the 
testator;  or 

(b)  the  devise  or  bequest  being  contrary  to  law  or  otherwise 
incapable  of  taking  effect, 
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is  included  in  the  residuary  devise  or  bequest,  if  any,  contained 
in  the  will. 

This  is  the  same  as  section  23  ol  the  Uniform  Ad.  It  has  two  pur- 
poses : 

1.  It  reverses  the  common  law  rule  that  a  lapsed  or  void  devise 
of  real  property  did  not  fall  into  residue  but  fell  outside  the 
will  to  the  heir;  and 

2.  It  codifies  the  common  law  position  with  respect  to  personal 
property. 

Thus,  insofar  as  realty  is  concerned,  the  projx)sed  section  23  is 
merely  a  restatement  of  section  21  of  the  present  statute.  With  respect 
to  personalty,  there  is  no  counterpart  in  the  Ontario  Wills  Ad  and  sec- 
tion 23  codifies  the  common  law  in  this  regard. 

24.  Except  when  a  contrary  intention  appears  by  the  will, 
where  a  testator  devises, 

(a)  his  land; 

(b)  his  land  in  a  place  mentioned  in  the  will,  or  in  the 
occupation  of  a  person  mentioned  in  the  will; 

(c)  land  described  in  a  general  manner;  or 

(d)  land  described  in  a  manner  that  would  include  a  lease- 
hold estate  if  the  testator  had  no  freehold  estate  which 
could  be  described  in  the  manner  used; 

the  devise  includes  the  leasehold  estates  of  the  testator  or  any 
of  them  to  which  the  description  extends,  as  well  as  freehold 
estates. 

This  is  the  same  as  section  24  of  the  Uniform  Ad.  It  is  a  restate- 
ment of  section  28  of  the  present  Act  except  that  "land"  has  been  sub- 
stituted for  "real  estate". 

25. — (1)  Except  when  a  contrary  intention  appears  by  the 
will,  a  general  devise  of, 

(a)  the  real  property  of  the  testator; 

(b)  the  real  property  of  the  testator, 

(i)  in  a  place  mentioned  in  the  will,  or 

(ii)  in  the  occupation  of  a  person  mentioned  in  the 
will;  or 

(c)  real  property  described  in  a  general  manner; 
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includes  any  real  property  or  any  real  property  to  which  the 
description  extends,  which  he  has  power  to  appoint  in  any 
manner  he  thinks  proper  and  operates  as  an  execution  of  the 
power. 

(2)  Except  when  a  contrary  intention  appears  by  the  will, 
a  bequest  of, 

(a)  the  personal  property  of  the  testator;  or 

(b)  personal  property  described  in  a  general  manner; 

includes  any  personal  property  or  any  personal  property  to  which 
the  description  extends,  which  he  has  power  to  appoint  in  any 
manner  he  thinks  proper  and  operates  as  an  execution  of  the 
power. 

This  is  the  same  as  section  25  of  the  Uniform  Act  except  that  "which" 
has  been  substituted  for  "that"  after  the  word  "extends"  in  both  sub- 
sections (1)  and  (2).  This  was  the  recommendation  of  the  Bar  Com- 
mittee.    The  Commission  agrees  with  this  change. 

The  proposed  section  is  to  the  same  effect  as  section  29  of  the 
present   enactment. 

26.  Except  when  a  contrary  intention  appears  by  the  will, 
where  real  property  is  devised  to  a  person  without  words  of 
limitation,  the  devise  passes  the  fee  simple  or  the  whole  of  any 
other  estate  that  the  testator  had  power  to  dispose  of  by  will  in 
the  real  property. 

This  is  the  same  as  section  26  of  the  Uniform  Act  and  to  the  same 
effect  as  section  30  of  the  present  enactment.  The  Bar  Committee 
preferred  the  wording  of  the  uniform  legislation.  It  considered  that  the 
reference  to  The  Devolution  of  Estates  Act  contained  in  section  30  is 
unnecessary  and  need  not  be  included  in  the  proposed  section  26. 

27.  Except  when  a  contrary  intention  appears  by  the  will, 
where  property  is  devised  or  bequeathed  to  the  "heir"  or  "heirs" 
of  the  testator  or  of  another  person,  the  words  "heir"  or  "heirs" 
mean  the  person  to  whom  the  beneficial  interest  in  the  property 
would  have  gone  under  the  law  of  Ontario  if  the  testator  or  the 
other  person  died  intestate. 

This  is  the  same  as  section  27  of  the  Uniform  Act,  except  that: 

(i)   "heirs"  has  been  added  so  as  to  retain  the  broader  scope  of  the 
present  Ontario  provision  (section  27);  and 

(ii)  subsection  (2)  of  the  Uniform  Act,  which  provided  that  a  "child" 
includes  a  person  related  by  adoption  for  the  purpose  of  the 
section,  has  been  dropped  in  view  of  section  82  (3)  of  The  Child 
Welfare  Act,  1965. 
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Section  82  (3)  makes  an  adopted  child  a  child  ot  the  adopting 
parents  for  all  purposes,  thereby  settling  a  judicial  difference  on  the 
point.  In  suggesting  that  subsection  (2)  be  omitted,  the  Bar  Committee 
pointed  out  that  it  was  not  included  in  the  British  Columbia,  Alberta, 
Saskatchewan,  Northwest  Territories  and  the  Yukon  legislation. 

The  corresponding  section  in  the  present  statute  is  section  31. 
It  applies  to  real  property  only.  The  Bar  Committee  preferred  the 
proposed  section  because  it  deals  with  property  generally.  The  Com- 
mission agrees. 

28. —  (1)  Subject  to  subsection  (2),  in  a  devise  or  bequest  of 
real  or  personal  property, 

(a)  the  words, 

(i)  "die  without  issue",  or 
(ii)  "die  without  leaving  issue",  or 
(iii)   "have  no  issue1';  or 

(b)  other  words  importing  either  a  want  or  failure  of  issue 
of  a  person  in  his  lifetime  or  at  the  time  of  his  death  or 
an  indefinite  failure  of  his  issue, 

means  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time 
of  death  of  that  person,  and  do  not  mean  an  indefinite  failure 
of  his  issue  unless  a  contrary  intention  appears  by  the  will. 

(2)  This  Act  does  not  extend  to  cases  where  the  words  defined 
in  subsection  (1)  import, 

(a)  if  no  issue  described  in  a  preceding  gift  be  born;  or 

(b)  if  there  be  no  issue  who  live  to  attain  the  age  or  other- 
wise answer  the  description  required  for  obtaining  a 
vested  estate  by  a  preceding  gift  to  that  issue. 

This  is  section  28  of  the  Uniform  Act.  It  is  to  the  same  effect  as 
section  32  of  the  present  statute. 

The  reference  to  estates  tail  in  section  32  is  not  contained  in  the 
proposed  section.  It  has  been  impossible  to  create  an  estate  tail  in 
Ontario  since  May  27th,  1956.  In  view  of  the  transitional  provisions 
of  the  proposed  statute,  it  is  unnecessary  that  the  proposed  section  28 
refer  to  estates  tail. 

The  word  "or"  has  been  added  after  section  28  (a)  (i),  as  a  matter 
of  drafting. 

29.  Except  when  there  is  devised  to  a  trustee  expressly  or  by 
implication  an  estate  for  a  definite  term  of  years  absolute  or 
determinable  or  an  estate  of  freehold,  a  devise  of  real  property 
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to  a  trustee  or  executor  passes  the  fee  simple  or  the  whole  of  any 
other  estate  or  interest  that  the  testator  had  power  to  dispose 
of  by  will  in  the  real  property. 

This  is  section  29  of  the  Uniform  Act  and  is  to  the  same  effect  as 
section  33  of  the  present  statute,  with  an  improvement  in  wording. 

30.  Where  real  property  is  devised  to  a  trustee  without 
express  limitation  of  the  estate  to  be  taken  by  him  and  the 
beneficial  interest  in  the  real  property  or  in  the  surplus  rents 
and  profits, 

(a)  is  not  given  to  a  person  for  life;  or 

(b)  is  given  to  a  person  for  life  but  the  purpose  of  the  trust 
may  continue  beyond  his  life, 

the  devise  vests  in  the  trustee  the  fee  simple  or  the  whole  of  any 
other  legal  estate  that  the  testator  had  power  to  dispose  of  by 
will  in  the  real  property  and  not  an  estate  determinable  when  the 
purposes  of  the  trust  are  satisfied. 

This  is  section  30  of  the  Uniform  Act  and  is  to  the  same  effect  as 
section  34  of  the  present  enactment.  Section  34  is  made  expressly 
"subject  to  The  Devolution  of  Estates  Act".  This  proviso  is  probably 
unnecessary  in  view  of  section  14  of  the  latter  statute.  Section  14 
provides  that  nothing  in  the  vesting  section  (section  13)  derogates  from 
any  right  possessed  by  an  executor  or  trustee  under  a  will.  The  Bar 
Committee  recommended  the  uniform  section. 

31.  Except  when  a  contrary  intention  appears  by  the  will, 
where  a  devise  or  bequest  is  made  to  a  child,  grandshild,  brother 
or  sister  of  the  testator  who  dies  before  the  testator  and  leaves 
a  spouse  or  issue  surviving  the  testator,  the  devise  or  bequest 
does  not  lapse  but  takes  effect  as  if  it  had  been  made  directly 
to  the  persons  among  whom  and  in  the  shares  in  which  the 
estate  of  that  person  would  have  been  divisible, 

(a)  if  that  person  had  died  immediately  after  the  death  of 
the  testator; 

(b)  if  that  person  had  died  intestate; 

(c)  if  that  person  had  died  without  debts;  and 

(d)  if  sections  11  and  12  of  The  Devolution  of  Estates  Act 
had  not  been  passed. 

Section  31  is  based  on  section  36  of  the  present  legislation.  It 
corresponds  in  principle  to  section  33  of  the  Uniform  Act,  although  it 
differs  from  the  uniform  legislation  in  a  number  of  significant  respects 
which  are  discussed  in  detail  in  Chapter  III  of  the  Report.     Although 
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the  proposed  section  is,  for  the  most  part,  taken  trom  the  existing  pro- 
vision rather  than  the  uniform  legislation,  it  follows  the  latter  in  two 
respects: 

1.  It    begins   "Except   when"   instead  ol    "Unless"   to  conform   to 
drafting  practice  in  the  uniform  statute;  and 

2.  By   saving   gifts   from   lapsing   where   the  deceased    beneficiary 
leaves  surviving  a  spouse  but  no  issue. 

32. —  (1)  Where  a  person  dies  possessed  of,  or  entitled  to, 
or  under  a  general  power  of  appointment  by  his  will  disposes  of, 
an  interest  in  freehold  or  leasehold  property  which,  at  the  time 
of  his  death,  is  subject  to  a  mortgage,  and  the  deceased  has  not, 
by  will,  deed  or  other  document,  signified  a  contrary  or  other 
intention, 

(a)  the  interest  is,  as  between  the  different  persons  claiming 
through  the  deceased,  primarily  liable  for  the  payment 
or  satisfaction  of  the  mortgage  debt;  and 

(b)  every  part  of  the  interest,  according  to  its  value,  bears 
a  proportionate  part  of  the  mortgage  debt  on  the  whole 
interest. 

(2)  A  testator  does  not  signify  a  contrary  or  other  intention 
within  subsection  (1)  by, 

(a)  a  general  direction  for  the  payment  of  debts  or  of  all  the 
debts  of  the  testator  out  of  his  personal  estate  or  his 
residuary  real  or  personal  estate,  or  his  residuary  real 
estate;  or 

(b)  a  charge  of  debts  upon  that  estate, 

unless  he  further  signifies  that  intention  by  words  expressly  or 
by  necessary  implication  referring  to  all  or  some  part  of  the 
mortgage  debt. 

(3)  Nothing  in  this  section  affects  a  right  of  a  person  entitled 
to  the  mortgage  debt  to  obtain  payment  or  satisfaction  either 
out  of  the  other  assets  of  the  deceased  or  otherwise. 

(4)  In  this  section,  ''mortgage"  includes  an  equitable  mort- 
gage, and  any  charge  whatsoever,  whether  equitable,  statutory 
or  of  other  nature,  including  a  lien  or  claim  upon  freehold  or 
leasehold  property  for  unpaid  purchase  money  and  "mortgage 
debt"  has  a  meaning  similarly  extended. 

This  is  the  same  as  section  35  of  the  Uniform  Act  and  is  a  restatement 
of  section  37  of  the  present  statute,  with  the  addition  of  a  definition  of 
"mortgage"  for  the  purposes  of  the  section. 
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At  common  law  the  devisee  of  land  was  entitled  to  have  any  mort- 
gage of  that  land  discharged  out  of  the  general  assets  of  the  estate. 
The  proposed  section,  as  does  section  37  of  the  present  Act,  reverses  this 
common  law  rule  and  the  devisee  takes  the  property  cum  onere  unless 
a  contrary  intention  appears  by  the  will. 

3i. —  (1)  Where  a  person  dies  after  this  Act  takes  effect, 
having  by  will  appointed  a  person  executor,  the  executor  is  a 
trustee  of  any  residue  not  expressly  disposed  of,  for  the  person  or 
persons,  if  any,  who  would  be  entitled  to  that  residue  in  the 
event  of  intestacy  in  respect  to  it,  unless  the  person  so  appointed 
executor  was  intended  by  the  will  to  take  the  residue  beneficially. 

(2)  Nothing  in  this  section  prejudices  any  right  in  respect 
of  any  residue  not  expressly  disposed  of  to  which,  if  this  Act 
had  not  been  passed,  an  executor  would  have  been  entitled  where 
there  is  not  any  person  who  would  be  entitled  to  the  testator's 
estate  under  The  Devolution  of  Estates  Act  in  case  of  an 
intestacy. 

Subsection  (1)  is  the  same  as  section  36  (1)  of  the  Uniform  Act  and 
corresponds  to  section  54  (1)  of  The  Trustee  Act.  Subsection  (2)  is  the 
same  as  section  54  (2)  of  The  Trustee  Act  and  is  to  the  same  effect  as 
section  36  (2)  of  the  i'niform  Wills  Act,  the  Commission  preferring  the 
former  wording. 

The  provision  reverses  the  common  law  position  where,  in  some 
situations,  the  executors  took  beneficially  and  not  on  an  express  or  result- 
ing trust. 

If  this  provision  is  included  in  new  legislation,  section  54  of  The 
Trustee  Act  should  be  repealed.  The  Commission  considers  it  more 
appropriate  for  the  provision  to  be  contained  in   The  Wills  Act. 

PART  II 
CONFLICT  OF  LAWS 
This  Part   is  fully  explained   in   Chapter   IV  of  the   Report. 

34.  In  this  Part, 

(a)  an  interest  in  land  includes  a  leasehold  estate  as  well 
as  a  freehoid  estate  in  land,  and  any  other  estate  or  in- 
terest in  land  whether  the  estate  or  interest  is  real 
property  or  is  personal  property; 

(b)  an  interest  in  movables  includes  an  interest  in  a  tangible 
or  intangible  thing  other  than  land,  and  includes  per- 
sonal property  other  than  an  estate  or  interest  in  land; 

(c)  "internal  law"  in  relation  to  any  place  excludes  the 
choice  of  law  rules  of  that  place. 
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This  is  section  38  of  the  Uniform  Act.  Clauses  (a)  and  (b)  are  the 
same  as  clauses  (a)  and  (b)  of  section  19  (1)  of  the  present  Ontario 
statute.     Clause  (c)  is  new. 

35.  This  Part  applies  to  a  will  made  either  in  or  out  of  On- 
tario. 

This  is  section  39  of  the  Uniform  Act  and  has  its  counterpart  in 
section  19  (4)  ot  the  present  legislation. 

36. —  (1)  The  manner  and  formalities  of  making  a  will,  and 
its  intrinsic  validity  and  effect,  so  far  as  it  relates  to  an  interest 
in  land,  are  governed  by  the  internal  law  of  the  place  where 
the  land  is  situated. 

(2)  Subject  to  other  provisions  of  this  Part,  the  manner  and 
formalities  of  making  a  will,  and  its  intrinsic  validity  and  effect, 
so  far  as  it  relates  to  an  interest  in  movables,  are  governed  by  the 
internal  law  of  the  place  where  the  testator  was  domiciled  at  the 
time  of  his  death. 

This  is  section  40  of  the  Uniform  Act  and  corresponds  to  subsections 
(2)  and  (3)  of  section  19  of  the  present  Ontario  statute.  The  proposed 
provision  restricts  the  governing  law  to  "internal  law". 

37. — (1)  As  regards  the  manner  and  formalities  of  making 
a  will  of  an  interest  in  movables,  a  will  is  valid  and  admissible 
to  probate  if  at  the  time  of  its  making  it  complied  with  the 
internal  law  of  the  place  where, 

(a)  the  will  was  made;  or 

(b)  the  testator  was  then  domiciled;  or 

(c)  the  testator  then  had  his  habitual  residence;  or 

(d)  the  testator  then  was  a  national  if  there  was  in  that 
place  one  body  of  law  governing  the  wills  of  nationals. 

(2)  Without  prejudice  to  subsection  (1),  as  regards  the 
manner  and  formalities  of  making  a  will  of  an  interest  in  mov- 
ables, the  following  are  properly  made: 

(a)  a  will  made  on  board  a  vessel  or  aircraft  of  any  description, 
if  the  making  of  the  will  conformed  to  the  internal  law 
in  force  in  the  place  with  which,  having  regard  to  its 
registration  (if  any)  and  other  relevant  circumstances, 
the  vessel  or  aircraft  may  be  taken  to  have  been  most 
closely  connected; 

(b)  a  will  so  far  as  it  revokes  a  will  which  under  this  Part 
would  be  treated  as  properly  made  or  revokes  a  provision 
which  under  this  Part  would  be  treated  as  comprised 
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in  a  properly  made  will,  if  the  making  of  the  later  will 
conformed  to  any  law  by  reference  to  which  the  revoked 
will  or  provision  would  be  treated  as  properly  made; 

(c)  a  will  so  far  as  it  exercises  a  power  of  appointment,  if 
the  making  of  the  will  conforms  to  the  law  governing 
the  essential  validity  of  the  power. 

This  is  section  41  of  the  Uniform  Act.  Subsection  (1)  has  its  counter- 
part in  section  19  (4)  of  the  present  statute  and  subsection  (2)  is  new. 
The  restriction  to  the  "internal"  law  is  new. 

In  subsection  (1),  clauses  (c)  and  (d)  are  new.  Domicile  of  origin, 
which  is  included  in  the  present  section  19  (4),  has  been  dropped. 

38.  A  change  of  domicile  of  the  testator  occurring  after  a 
will  is  made  does  not  render  it  invalid  as  regards  the  manner 
and  formalities  of  its  making  or  alter  its  construction. 

This  is  the  same  as  section  42  of  the  Uniform  Act  and  is  similar  to 
section  19  (5)  of  the  present  statute. 

39.  Nothing  in  this  Part  precludes  resort  to  the  law  of  the 
place  where  the  testator  was  domiciled  at  the  time  of  making  a 
will  in  aid  of  its  construction  as  regards  an  interest  in  land  or 
an  interest  in  movables. 

This  is  the  same  as  section  42a  of  the  Uniform  Act  and  is  similar 
to  section  19  (6)  of  the  present  statute. 

40.  Where  the  value  of  a  thing  that  is  movable  consists 
mainly  or  entirely  in  its  use  in  connection  with  a  particular  parcel 
of  land  by  the  owner  or  occupier  of  the  land,  succession  to  an 
interest  in  the  thing  under  a  will  is  governed  by  the  law  that 
governs  succession  to  the  interest  in  the  land. 

This  is  the  same  as  section  426  of  the  Uniform  Act  and  is  similar  to 
section  19  (7)  of  the  present  statute. 

41. — (1)  Where,  whether  in  pursuance  of  this  Part  or  not, 
a  law  in  force  outside  Ontario  is  to  be  applied  in  relation  to  a 
will,  any  requirement  of  that  law  that, 

(a)  special  formalities  are  to  be  observed  by  testators  answer- 
ing a  particular  description;  or 

(b)  witnesses  to  the  making  of  a  will  are  to  possess  certain 
qualifications, 

shall  be  treated,  notwithstanding  any  rule  of  that  law  to  the 
contrary,  as  a  formal  requirement  only. 
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(2)  In  determining  for  the  purposes  of  this  Part  whether 
or  not  the  making  of  a  will  conforms  to  a  particular  law,  regard 
shall  be  had  to  the  formal  requirements  of  that  law  at  the  time 
the  will  was  made  but  this  shall  not  prevent  account  being 
taken  of  an  alteration  of  law  affecting  wills  made  at  that  time 
if  the  alteration  enables  the  will  to  be  treated  as  properly  made. 

This  is  the  same  as  section  Ale  of  the  Uniform  Act  and  has  no 
counterpart  in  I  he  present  statute. 


PART  III 

SUPPLEMENTARY 

42. — (1)  Except  as  provided  in  subsection  (2),  this  Act  applies 
only  to  wills  made  after  this  Act  comes  into  force;  and  for  the 
purposes  of  this  Act  a  will  which  is  revived  shall  be  deemed  to 
be  made  at  the  time  at  which  it  is  so  revived. 

(2)  In  the  case  of  any  person  dying  after  this  Act  comes  into 
force,  section  31  applies  to  his  will  whether  it  was  made  before 
or  after  this  Act  comes  into  force. 

This  is  the  transitional  provision  and  is  similar  to  section  43  of  the 
Uniform  Act. 

As  was  the  case  with  the  proposed  section  21  and  for  the  same  reason, 
the  reference  to  "re-executed"  in  subsection  (1)  has  been  omitted. 

43. — (1)  Except  as  provided  in  subsection  (2),  The  Wills  Act 
and  The  Wills  Amendment  Act,  1962-63  are  repealed. 

(2)  The  said  Acts  continue  in  force,  as  if  unrepealed,  in 
in  respect  of  wills  made  before  this  Act  comes  into  force. 

This  corresponds  witli  section  44  of  the  Uniform  Act.  It  is  transi- 
tional and  self-explanatory. 

44.  This  Act  may  be  cited  as  "The  Wills  Act,  1968". 

This  corresponds  to  section  1  of  the  Uniform  Act.  It  is  legislative- 
drafting  practice  in  Ontario  to  place  the  title  section  at  the  end  of  the 
statute. 
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REPORT  ON  THE  PROTECTION  OF  PRIVACY  IN  ONTARIO 

(1968) 

The  Commission  initiated  a  preliminary  study  to  determine  the 
nature  of  the  existing  and  growing  problems  in  the  area  referred  to 
compendiously  as  the  "right  to  privacy"  and  the  extent  to  which  the 
solution  to  these  problems  might  fall  within  the  legislative  competence  of 
the  provincial  legislature.   A  preliminary  study  of  the  problem  of 
protection  of  privacy  in  the  province  was  conducted  by  Professor  Edward 
F.  Ryan,  of  the  Faculty  of  Law,  University  of  Western  Ontario,  and  is 
attached  to  the  report  as  an  appendix.  This  preliminary  study  contains  an 
analysis  of  the  constitutional  considerations,  a  survey  of  existing  federal 
and  provincial  law,  and  a  twenty-point  proposal  indicating  the  areas  and 
matters  that  would  require  further  and  intensive  study  before  a  legislative 
programme  could  be  undertaken. 

The  Commission  concluded  that  a  full  investigation  of  the  problem 
of  protection  of  privacy  should  be  instituted  at  the  earliest  possible 
opportunity,  but  concluded  further  that  the  Commission  was  not  the 
appropriate  body  to  conduct  such  an  inquiry.  The  Commission 
recommended  that  either  a  Royal  Commission  or  a  special  Task  Force  be 
established  to  undertake  the  necessary  examination  of  the  problem  and  to 
recommend  the  necessary  legislative  programme  for  the  protection  of 
privacy  in  Ontario. 
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REPORT  ON  THE  PROTECTION  OF  PRIVACY  IN  ONTARIO  (1968) 


-X  3SB  $ 


ONTARIO    LAW    REFORM    COMMISSION 


PARCIAMCNT    BUILOinCS 
TORONTO    2 


To:      The  Honourable  A.  A.  Wlshart,  Q.C.. 
Minister  of  Justice  and 
Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2  (1)  (a)  of  The  Ontario  Law  Reform 
Commission  Act.  1964.  the  CommlBsloo  initiated  a  preliminary  study  to  deter- 
mine the  nature  of  the  existing  and  growing  problems  In  the  area  referred  to 
compendiously  as  the  "right  to  privacy4'  and  the  extent  to  which  the  solution  to 
those  problems  might  fall  within  the  legislative  competence  of  the  provincial 
legislature.    The  Commission  now  submits  Its  Report. 


In  Its  last  Annual  Report  the  Commission  Identified  the  Right  to  Privacy 
as  an  important  area  of  Interest.    Accordingly.  In  May  1968.  the  Commission 
arranged  with  Professor  Edward  F.  Ryan,  of  the  Faculty  of  Law.  University 
of  Western  Ontario,  to  conduct  a  preliminary  study  of  the  problem  of  protec- 
tion of  privacy  In  this  province.    That  study  has  now  been  completed  and  Is 
attached  as  an  appendix  to  this  Report. 
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It  examines  first  the  broad  aspects  of  the  problem  and  then 
deals  with  three  Important  areas: 


1.  constitutional  considerations; 

2.  the  existing  federal  and  provincial  law;   and 

3.  measures  that  should  be  considered  in  Ontario 


The  heart  of  the  study  Is  the  twenty-point  proposal  for  measures  that 

should  be  considered  in  Ontario,  contained  in  Part  Five. 

These  proposals  are  reproduced  in  Appendix  "A" . 

Professor  Ryan's  preliminary  study  has  convinced  the  Commission 
that  a  full  investigation  of  the  problem  of  protection  of  privacy  should  be 
Instituted  at  the  earliest  possible  opportunity.    Professor  Ryan  suggested  In 
his  study  that  a  Royal  Commission  or  a  specially-constituted  Task  Force, 
having  full  powers  under  The  Public  Inquiries  Act,  would  be  the  best  vehicle 
for  this  purpose.    The  Commission  agrees.    It  therefore  recommends  that 
either  a  Royal  Commission  or  a  special  Task  Force  be  established  to  under- 
take the  necessary  examination  of  the  problem  and  to  recommend  the  neces- 
sary legislative  programme  for  the  protection  of  the  right  to  privacy  In 
Ontario. 


As  indicated  by  Professor  Ryan,  the  ideal  study  would  be  a  joint  federal - 
provincial  project. 

•        •        «         • 

cern.    If  gaps  and  overlaps  are  to  be  avoided,  a  jointly-sponsored  Royal  Com- 
mission or  Task  Force  would  appear  to  be  the  proper  solution.    If  such  a 
Joint  arrangement  is  not  feasible,  the  Commission  recommends  that  the 
Government  of  Ontario  proceed  alone  with  a  full  study. 
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Appendix    "A' 


1.  Creation  of  the  offence  of  invasion  of  privacy. 

2.  Creation  of  the  tort  of  invasion  of  privacy,    with 
appropriate   remedies. 

3.  Establishing  controls  over  the   sale,   advertising,   use 
and  possession  of  mechanical  and  electronic  wiretapping, 
eavesdropping  and  surveillance  devices. 

4.  Establishing  controls  over  governmental  acquisition,  use 
and  disclosure  of  personal  information,  with  appropriate 
personal   remedies. 

5.  Establishing  controls  over  private   sector  acquisition,    use 
and  disclosure  of  personal  information,   with  appropriate 
personal   remedies. 

6.  Creating    rules  for  electronic   surveillance,    <*  i  rcta  uping  and 
surreptitious   invasion  of  privacy   in  a  1 1   forms  lo  control 
abuses   in  the  administration  of  justice   in  the  province. 

7.  Creating   rules  to  control  the  use  of   security  devices  as  a 
means  of  secret   surveillance. 

8.  Defining  "consent"  in  it6  various  contexts  where  consent 
means  that  privacy  is  not  invaded. 

9.  Defining  the  extent  to  which  an  owner  of  public  accommodation 
facilities  owes  a  duty  to  patrons  to  not  participate  in  activities 
which  violate  their  privacy. 

10.  The  encouragement  of  the  development  of  organizational 
and  professional  ethical  standards  for  the  protection  of 
privacy. 

11.  Establishing  controls  over  certain  conditions  of  employment 
which  violate  the  right  to  privacy. 

12.  Developing  mechanical  and  electronic  safeguards  to  control 
unauthorized  output  of  personal  information  from  computer 
memory  banks. 

13.  Specific  legislative  regulation  of  the  conduct  of  persons  and 
institutions,   the  legitimate  activities  of  which  per  se  establish 
a  threat  to  privacy. 

14.  Making  contracts  that  have  as  their  object  the  unwarranted 
invasion  of  privacy  of  a  third  party  void  ab  initio. 

15.  Giving  consideration  to  the  inclusion  of  privacy  as  a  fundamental 
right  in  the  proposed  Ontario  Bill  of  Rights. 

16.  Establishing  rules  that  create  the  highest  degree  of  visibility 
for  all  surveillance  by  the  "public  authorities"  that  can  be 
attained  without  unduly  hampering  the  achievement  of  valid 
social  ends. 

17.  Encouraging  the  establishment  of  a   parallel  federal  investigation 
with  complete  provincial-federal  cooperation  to  ensure  the 
creation  of  complementary  controls  that  are  effective  measures 
for  the  protection  of  privacy. 
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18.  Reviewing  and   recommending  appropriate   changes   in  all 
provincial   legislation   in  which  the   considerations   of  privacy 
have  not  been  afforded  adequate   protection. 

19.  Establishing  and  promulgating  a  definitive  public  policy  against 
any  routine  compilation  of  a  "life  history"  dossier  or  profile 
either  by  government  or  by  the  private  sector  or  by  any  combin- 
ation thereof. 

Zft.    Creation  of  an  independent  agency  with  educational,    persuasive, 
evaluative,    investigatory,    decisional,    regulatory,    reporting  and 
coercive  powers  to  protect  and  foster  the   right  to  privacy  in  all 
of  its  aspects. 
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REPORT  ON  SECTION  183  OF  THE  INSURANCE  ACT  (1968) 

The  provisions  of  section  183  of  the  Insurance  Act,  R.S.O.  1960,  c. 
190,  as  amended  by  S.O.  1961-62,  c.  63,  deal  with  the  situation  where  the 
insured  under  a  life  insurance  policy  has  elected  one  of  the  settlement 
options  governing  the  payment  of  the  proceeds  on  maturity.  In  this  event, 
the  proceeds  of  the  policy  are  retained  by  the  insurer,  and  are  paid  to  the 
beneficiary  in  instalments.  Prior  to  the  1962  amendments,  where  insurance 
money  was  payable  in  instalments,  and  the  contract  expressly  provided  that 
the  beneficiary  does  not  have  the  right  to  commute  the  instalments  or  to 
alienate  or  assign  her  interest  in  the  contract,  the  court  had  a  discretion  in 
special  circumstances  to  declare  that  the  beneficiary  had  a  right  to 
commute.  It  was  also  provided  that  the  personal  representatives  of  a 
deceased  beneficiary  had  a  similar  right.  In  both  of  these  cases,  under  the 
provisions  of  the  1962  amendments  [see,  now,  section  193]  the  consent  of 
the  insurer  was  required  for  commutation.  The  Commission's 
recommendations  are  aimed  at  the  right  of  the  insurer  to  refuse  to  permit 
commutation  even  in  cases  where  the  court  deems  it  fair  and  just  to  allow 
it.  The  Commission's  recommendations  also  make  it  clear  that  partial 
commutations  can  be  made. 


14-2 


REPORT  ON  SECTION  183  OF  THE  INSURANCE  ACT  (1968) 


Accordingly  we  recommend  as  follows: 

(i)  That  section  183  (2)  be  amended  to  restore  the  original  wording 
which  would  empower  the  court  in  special  circumstances  on  the 
application  of  the  beneficiary  to  declare  that  the  beneficiary 
may  commute  without  the  consent  of  the  insurer; 

(ii)  That  section  183  (3)  be  amended  to  restore  the  original  wording 
giving  the  personal  representative  of  a  beneficiary  the  right 
to  commute  without  the  consent  of  the  insurer;  and 

(iii)  That  section  183  be  amended  to  make  it  clear  that  the  power 
to  permit  commutation  in  special  circumstances  is  a  power 
which  can  be  exercised  from  time  to  time. 
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REPORT  ON  TRADE  SALE  OF  NEW  HOUSES  (1968) 

This  report  addresses  the  anomaly  that  existed  between  the  protection 
that  the  law  afforded  to  purchasers  of  chattels  and  that  which  it  afforded  to 
purchasers  of  houses,  the  latter  being  required  to  satisfy  themselves  as  to 
the  quality  and  fitness  of  materials  and  workmanship  even  though  adequate 
inspection  may  involve  partial  destruction  of  parts  of  the  premises.  The 
Commission's  study,  however,  was  limited  to  the  trade  sale  of  new  houses. 
The  Commission  concluded  that  the  prospective  liability  of  those  engaged 
in  the  business  of  building  or  selling  new  houses  to  the  public  for  profit 
should  be  broadened  and  made  more  strict. 

The  Commission  recommended  legislation,  restricted  to  the  trade 
sale  of  new  houses,  that  would  impose  duties  and  obligations  on  builders 
and  vendors  to  ensure  that  new  houses  built  or  sold  should  be  fit  for 
habitation;  built  of  proper  material  in  a  good  and  workmanlike  manner; 
and  free  from  latent  defects  in  construction. 
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VI     Recommendations 

We  recommend  that  the  necessary  legislation  be  enacted  to  provide 
that: 

(1)  A  new  house  built  or  sold  should  be, 

(a)  fit  for  habitation, 

(b)  built  of  proper  material  and  in  a  good  and  workmanlike 
manner,  and 

(c)  free  from  latent  defects  in  construction; 

(2)  The  obligations  under  this  statute  arise  on  the  sale  of  completed 
or  uncompleted  houses,  or  houses  yet  to  be  built; 

(3)  Where  there  is  a  sale  of  a  house  by  description  there  be  an 
implied  condition  that  the  house  will  correspond  with  the 
description  and  if  the  sale  is  according  to  a  model  house  as 
well  as  by  description  it  be  not  sufficient  that  the  house  corre- 
spond substantially  with  the  model  house  if  it  does  not  also 
correspond  with  the  description; 

(4)  In  case  of  a  contract  for  sale  by  model  there  be  an  implied 
condition  that  the  completed  house  will  correspond  substanti- 
ally with  the  model  in  quality  and  the  purchaser  will  be  afforded 
a  reasonable  opportunity  of  comparing  the  finished  house  with 
the  model; 

(5)  Recommendation  Number  One  apply  to  the  sale  of  a  house  by 
description  or  by  model  house; 

(6)  The  parties  be  not  allowed  to  contract  out  of  the  statute 
except  by  clear  and  unambiguous  language  setting  out  in  the 
contract  for  sale  the  defects  in  the  building; 

(7)  The  builder  and  vendor  who  fails  in  his  statutory  duties  or 
obligations  imposed  by  the  statute  be  liable  in  damages; 

(8)  In  case  the  contract  for  sale  is  executory  the  purchaser  have 
the  right  of  rescission  as  an  alternative  to  damages; 

(9)  The  rights  under  the  statute  not  affect  any  rights  as  to  damages 
or  rescission  otherwise  arising  and  available  to  the  purchaser 
but  be  alternative  thereto; 

(10)  The  rights  under  the  statute  extend  to  successors  in  title  to  the 
purchaser; 

(11)  There  be  a  limitation  period  of  six  years  for  any  cause  of  action 
arising  under  the  statute; 
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(12)  The  limitation  period  run  from  the  date  on  which  the  purchaser 
takes  possession; 

(13)  The  following  terms  be  defined  as  indicated: 

(a)  "New  house"  shall  include  any  residential  structure 
already  completed,  still  under  construction,  or  yet  to  be 
built  which  was  not  occupied  as  a  residence  prior  to  a 
trade  sale;  (This  definition  should  be  framed  broadly 
enough  to  include  any  structure,  part  of  a  structure,  flat, 
apartment,  or  other  dwelling  unit  substantially  recon- 
ditioned or  rebuilt  for  the  purpose  of  resale.) 

(b)  "Purchaser"  shall  mean  the  purchaser  under  a  trade 
sale  from  a  builder  or  a  vendor,  and  shall  include  suc- 
cessors in  title  to  the  initial  purchaser  within  the  running 
of  the  limitation  period; 

(c)  "Builder"  shall  mean  any  person  engaged  in  the  busi- 
ness of  constructing  houses  on  land  which  he  owns  or  in 
which  he  has  an  interest,  intended  ultimately  for  sale 
to  the  public; 

(d)  "Trade  sale"  shall  mean  any  sale  of  a  new  house  by  a 
builder  or  a  vendor,  including  agreements  to  lease  with 

an  option  to  buy,  leases  for  periods  longer  than  fifteen 
years,  and  any  other  agreement  whereby  exclusive 
possession  for  more  than  fifteen  years  is  transferred  to 
the  purchaser;  (The  aim  of  this  definition  is  to  avoid 
transactions,  designed  to  evade  the  provisions  of  the 
statute,  having  the  effect  but  not  the  form  of  a  sale.) 

(e)  "Sale  by  description"  and  "sale  by  model"  shall  mean 
respectively  a  sale  where  the  purchaser  buys  on  the  basis 
of  plans,  drawings,  or  other  descriptions  offered  to  him 
by  the  builder  or  vendor,  and  a  sale  where  the  purchaser 
buys  on  the  basis  of  a  model  house  shown  to  him  by  the 
builder  or  vendor; 

(/)  "Vendor"  shall  mean  any  person  who  sells  a  new  house 
to  the  public. 
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INTERIM  REPORT  ON  LANDLORD  AND  TENANT  LAW 
APPLICABLE  TO  RESIDENTIAL  TENANCIES  (1968) 

Research  on  the  law  of  landlord  and  tenant  had  begun  as  part  of  the 
Commission's  project  on  the  Law  of  Property.  However,  during  the 
course  of  1968,  it  became  apparent  that  the  problems  respecting  residential 
tenancies  required  urgent  attention.  At  the  request  of  the  Attorney 
General,  work  in  this  particular  area  was  given  priority.   The 
Commission's  interim  report  was  submitted  on  December  10,  1968. 
Recommendations  were  made  for  remedial  legislation  involving  the  law 
governing  distress,  security  deposits,  contracting  out,  obligations  to  repair, 
restrictions  against  children,  restrictions  against  trading,  acceleration  of 
payment  of  rent,  mitigation  of  damages  upon  the  abandonment  of  premises 
by  the  tenant,  the  applicability  of  the  doctrine  of  frustration,  termination  of 
tenancies,  the  independence  of  lease  covenants,  the  lessees'  rights  prior  to 
taking  possession  (interesse  termini),  covenants  relating  to  things  in  being 
(in  esse)  and  things  not  in  being  (in  posse),  conciliation  and  rent  review 
through  leasehold  advisory  bureaux,  procedures  on  adjudication  and 
protection  from  retaliatory  eviction. 

Research  continued  on  other  aspects  of  the  law  governing  the 
relation  of  landlord  and  tenant,  including  industrial  and  commercial  leases. 
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INTERIM  REPORT  ON  LANDLORD  AND  TENANT  LAW  APPLICABLE  TO 
RESIDENTIAL  TENANCIES  (1968) 

CHAPTER  XIX 

SUMMARY  OF  RECOMMENDATIONS 

This  chapter  lists  the  recommendations  made  by  the  Commission  in 
this  Interim  Report.  With  the  exception  of  recommendations  23  and  24, 
a  full  explanation  leading  to  the  recommendations  is  found  in  the  text  of 
the  report.     Recommendations  23  and  24  are  self-explanatory. 

1.  Continuing  Study:  This  interim  report  deals  only  with  the  most 
urgent  problems  in  the  law  of  landlord  and  tenant.  It  should  be 
recognized  that  there  is  a  need  for  further  research  and  study. 

2.  Scope  of  the  Study:  In  some  important  aspects  residential  and  com- 
mercial tenancies  require  different  legal  treatment.  This  report  is 
based  on  a  study  of  residential  tenancies.  Commercial  tenancies 
should  be  the  subject  of  separate  examination. 

3.  Distress:  The  right  to  distrain,  whether  arising  out  of  the  common 
law,  statute  or  contract,  should  be  abolished. 

4.  Security  Deposits:  It  should  be  made  unlawful  for  a  landlord  to 
demand  or  receive  a  security  deposit  against  damage  or  any  other 
contingency  involving  the  demised  premises.  Landlords  should  be 
permitted,  however,  to  request  payment  of  the  last  month's  rent  in 
advance  but  any  sum  so  paid  should  be  treated  as  security  for  the 
payment  of  rent  only. 

5.  Existing  Security  Deposits :  Our  recommendation  abolishing  security 
deposits  should  apply  only  to  leases  created  or  renewed  after  the 
coming  into  force  of  the  remedial  legislation.  Security  deposits 
which  have  been  paid  under  leases  which  are  still  current  at  that 
time  should  be  governed  by  the  following  requirements: 

(a)  interest  should  be  payable  to  the  tenant  at  the  end  of  the  term 
on  the  full  amount  of  his  security  deposit  at  the  rate  of  five  (5) 
percent  a  year,  compounded  annually,  to  be  calculated  from  the 
day  of  the  coming  into  force  of  the  remedial  legislation; 

(b)  the  security  deposit,  together  with  interest,  must  be  returned 
to  the  tenant  within  ten  days  of  the  date  of  the  termination  of 
the  lease,  whether  by  effluxion  of  time  or  otherwise; 

(c)  if  the  landlord  seeks  to  retain  all  or  part  of  the  security  deposit 
and  interest  in  satisfaction  of  any  damage  for  which  the  tenant 
is  allegedly  responsible,  and  if  the  tenant  does  not  consent  in 
writing  to  forfeit  that  part  of  the  security  deposit  and  interest 
claimed,  the  landlord  must  commence  an  action  against  the 
tenant  to  enforce  his  claim  within  ten  days  af  the  date  of  the 
termination  of  the  lease.  If  he  does  not  his  claim  should  be 
extinguished. 

Security  deposits  which  have  been  paid  in  all  other  cases  should  be 
repaid  to  the  tenants  within  thirty  days  of  the  date  of  the  coming 
into  force  of  the  remedial  legislation. 
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6.  Penalty:  Breach  of  any  of  the  provisions  enacted  to  give  effect  to 
the  recommendations  concerning  security  deposits  should  subject 
a  landlord  to  prosecution,  and  on  conviction  to  the  payment  of  a 
fine. 

7.  Contracting  Out: 

(1)  Section  22  of  The  Landlord  and  Tenant  Act,  R.S.O.  I960, 
c.  206,  should  be  amended  to  give  effect  to  the  following  require- 
ments: 

(a)  every  lease  wherein  the  right  to  assign,  sublet  or  otherwise  part 
with  possession  is  restricted,  should  be  deemed  to  contain  a 
provision  that  leave  to  assign,  sublet  or  part  with  possession 
will  not  be  arbitrarily  or  unreasonably  withheld; 

(b)  any  agreement  purporting  to  waive  the  requirement  set  out 
in  (a)  should  be  null  and  void; 

(c)  the  landlord  should  be  entitled  to  reasonable  expenses  entailed 
in  granting  leave; 

(d)  in  determining  whether  leave  to  assign,  sublet  or  part  with  pos- 
session has  been  arbitrarily  or  unreasonably  withheld,  a  court 
should  consider  all  the  relevant  circumstances,  including  but  not 
limited  to  the  duration  of  the  original  term  and  the  length  of  the 
term  remaining  when  leave  is  sought. 

(2)  Any  attempt  on  the  part  of  the  tenant  to  waive  his  rights 
with  respect  to  exemptions  from  distress  and  other  protective  mea- 
sures under  The  Landlord  and  Tenant  Act  should  be  null  and  void. 

(3)  The  Residential  Property  Tax  Reduction  Act,  1968  should 
be  amended  to  make  it  an  offence,  punishable  by  fine,  for  any  land- 
lord to  insert  a  waiver  clause  in  a  lease  whereby  the  tenant  purports 
to  waive  the  benefits  conferred  upon  him  by  the  Act. 

8.    Obligation  to  Repair: 

(1)  The  landlord  should  be  under  a  duty  at  the  beginning  of  the 
term  to  hand  over  possession  of  premises  in  a  good  state  of  repair 
and  fit  for  habitation. 

(2)  The  landlord  should  be  under  a  duty  to  maintain  the 
premises  in  a  good  state  of  repair  and  fit  for  habitation  during  the 
tenancy.  This  duty,  however,  should  be  subject  to  an  obligation 
on  the  tenant  to  repair  damage  caused  by  his  wilful  or  negligent 
conduct  or  that  of  persons  brought  onto  the  premises  by  him. 
The  landlord's  duty  should  also  be  subject  to  the  obligation  of  the 
tenant  to  perform  such  normal  housekeeping  tasks  as  cleaning, 
polishing,  changing  fuses  and  light  bulbs,  etc. 
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(3)  In  determining  the  nature  and  extent  of  the  landlord's 
obligation  to  repair,  a  court-should  consider  all  relevant  public  health 
legislation  and   municipal   minimum  housing  standards  by-laws. 

(4)  Tenants  should  be  given  by  statute  a  right  of  action  to 
enforce,  each  for  his  own  benefit,  any  repair  obligation,  whether 
devolving  upon  landlords  by  contract,  lease,  statute  or  municipal 
by-law. 

(5)  Where  the  landlord  is  in  breach  of  his  obligation  to  repair, 
the  tenant,  after  giving  notice  to  the  landlord  and  upon  obtaining 
the  order  of  a  court,  should  have  the  power  to  terminate  the  tenancy. 
By  analogy  to  relief  against  forfeiture  a  court  should  be  empowered 
to  grant  the  landlord  time  to  remedy  the  breach.  Alternatively,  at 
the  request  of  the  tenant,  the  court  should  permit  the  tenant  to  make 
the  necessary  repairs  and  deduct  his  expenses  from  the  next  ensuing 
instalments  of  rent. 

(6)  Consideration  should  be  given  to  the  establishment  of  a 
system  of  tax  incentives  and  low  interest  loans  for  the  financing  of 
the  repair  and  renovation  of  substandard  dwellings.  If  obligations 
are  to  be  imposed  on  landlords  reason  dictates  that  they  be  given 
proper  means  to  discharge  those  obligations. 

(7)  A  prospective  lessee's  inspection  of  the  premises  should  not 
defeat  his  right  to  the  benefit  of  the  landlord's  repair  obligation. 

9.  Restrictions  Against  Children:  The  problem  of  restrictions  against 
children  cannot  be  dealt  with  adequately  by  legislation.  Many 
restrictions,  apparently  unfair,  in  fact  result  from  the  special  nature 
of  a  particular  building  rather  than  from  any  desire  to  discriminate. 
The  accommodation  problems  of  families  with  young  children  can 
be  treated  best  by  making  it  as  attractive  for  developers  to  build  for 
families  with  children  as  it  is  for  other  occupants.  Discrimination 
solely  on  the  basis  that  prospective  tenants  have  young  children  is 
condemned,  but  legislative  action  by  way  of  direct  prohibition  is 
not  recommended  because  it  is  not  feasible  and  has  not  worked 
satisfactorily  in  other  jurisdictions. 

10.  Restrictions  Against  Trading:  Although  there  are  valid  reasons  for 
permitting  restrictions  concerning  the  admission  of  tradesmen  to 
multiple  unit  dwellings,  the  practice  of  tradesmen  making  payments 
to  owners  or  superintendents  of  buildings  in  exchange  for  the  privi- 
lege of  exclusive  access  should  be  made  illegal  and  subject  to  penalty. 

Note:  Mr.  McRuer  would  prefer  this  paragraph  to  read  as  follows: 

[Although  there  are  valid  reasons  for  permitting  restrictions 
concerning  the  admission  of  tradesmen  to  multiple  unit  dwellings 
the  practice  of  tradesmen  making  payments  to  agents  or  em- 
ployees of  owners  of  buildings  in  exchange  for  the  privilege  of 
exclusive  access  should  be  made  illegal  and  subject  to  penalty.] 
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Subject  to  this,  restrictions  should  be  permitted  but  where  they 
are  imposed  their  precise  nature  should  be  set  out  in  a  separate 
clause  in  future  leases.  The  tenant  should  acknowledge  in  the 
lease  that  the  restrictions  were  drawn  to  his  attention  before  he 
signed  the  lease. 

In  this,  as  in  other  matters,  the  importance  of  the  tenant  receiving 
a  true  copy  of  the  lease  is  apparent.  We  recommend  that  it  be 
made  obligatory  that  tenants  be  given  such  copy. 

Legislation  should  provide  that  landlords  of  multiple  family  units 
shall  not  restrict  canvassing  and  orderly  distribution  of  election 
literature  by  candidates  or  their  authorized  representatives  in 
federal,  provincial,  municipal  or  school  board  election  campaigns. 

11.  Acceleration  Clauses:  In  order  to  make  rent  acceleration  clauses 
less  subject  to  abuse  whilst  still  protecting  landlords'  legitimate 
interests,  where  the  landlord  claims  an  acceleration  of  rent  and  if 
the  tenant  pays  arrears  or  remedies  the  breach  of  covenant,  a  court 
should  have  a  power  to  stay  proceedings  similar  to  that  conferred  by 
section  20  of  The  Mortgages  Act,  R.S.O.  1960,  c.  245. 

12.  Mitigation  of  Damages:  Where  a  tenant  abandons  the  premises  the 
rule  whereby  the  landlord  is  not  required  to  mitigate  his  damages 
should  be  reversed  so  that  the  ordinary  rules  of  contract  relating  to 
mitigation  of  damages  will  apply. 

13.  Frustration  of  Lease:  The  doctrine  of  frustration  of  contract  should 
be  made  applicable  to  leases.  Where  the  leased  premises  have  been 
destroyed  by  fire  or  been  so  damaged  that  they  are  no  longer  of  use 
for  the  purposes  for  which  they  were  let,  the  obligation  to  pay  rent 
should  cease.  When  the  obligation  to  pay  rent  ceases,  the  land- 
lord's obligation  to  repair  should  cease  as  well. 

14.  Termination  of  Tenancies:  New  rules  should  be  enacted  to  govern 
the  form  of  notices  to  quit,  the  time  for  giving  such  notices,  the 
method  of  calculating  time  when  notice  has  been  given,  the  cases 
where  overholding  tenancies  will  arise  and  to  provide  for  sub- 
stitutional service.  The  possible  form  which  these  rules  might  take 
is  given  in  the  text. 

15.  Independence  of  Covenants:  The  covenants  in  leases  should  be 
treated  as  dependent,  each  upon  the  others,  and  the  positions  of 
landlords  and  tenants  respecting  breach  of  covenants  should  be 
assimilated.  This  would  eliminate  the  anomaly  of  a  tenant  having 
to  pay  rent  and  perform  his  other  obligations  under  a  lease  even 
though  the  landlord  has  broken  such  covenants  as  to  repair,  provide 
heat  and  give  quiet  enjoyment.  Where  the  other  has  broken  a 
covenant  in  the  lease,  either  the  landlord  or  the  tenant  should  be 
able  to  apply  to  a  court  for  an  order  terminating  the  tenancy. 
Relief  against  forfeiture  should  be  available  to  either  party  in  a 
proper  case. 
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16.  Penalty  for  Lock-out:  In  order  to  prevent  resort  to  self-help  as  a 
means  of  regaining  possession  and  effecting  a  de  facto  termination 
of  the  tenancy,  a  landlord  who  unlawfully  changes  the  locks  on  doors 
giving  access  to  the  leased  premises  should  be  subject  to  prosecution, 
and  on  conviction  to  the  payment  of  a  fine. 

17.  Lessees'  Right  Prior  to  Taking  Possession  (Interesse  Termini):  A 
lessee  under  a  valid  lease  should  have  the  same  rights  before  he  takes 
possession  as  after.  Accordingly  the  doctrine  of  interesse  termini 
should  be  abolished.  The  inadequacy  of  relief  available  to  a  lessee 
to  whom  possession  has  been  wrongfully  denied  thus  would  be 
remedied. 

18.  Covenants  Relating  to  Things  in  Being  (In  Esse)  and  Things  Not  in 
Being  (In  Posse) :  The  rule  of  distinction  which  holds  that  covenants 
concerning  the  leased  property  relating  to  things  in  existence  at  the 
time  of  the  demise  run  with  the  land,  while  covenants  relating  to 
things  not  in  existence  at  that  time  do  not  run  with  the  land,  should 
be  abolished. 

19.  The  Leasehold  Advisory  Bureau: 

(1)  Municipalities  should  be  authorized  to  establish,  as  a  matter 
of  local  option,  offices  or  networks  of  offices  to  be  called  Leasehold 
Advisory  Bureaux  (L.A.B.).  Landlords  or  tenants  having  problems 
arising  out  of  a  tenancy  could  go  to  an  office  near  to  them  and  seek 
advice  as  to  the  nature  of  their  rights  and  how  they  might  proceed 
to  enforce  them.  The  staff  of  the  office  would  use  their  best  en- 
deavours to  obtain  a  satisfactory  and  perhaps  amicable  settlement 
of  the  problem.  If  that  proved  impossible,  they  would  then  advise 
the  parties  as  to  how  they  might  obtain  a  settlement  of  the  issue 
by  the  courts  or  by  setting  administrative  action  in  motion.  In 
appropriate  cases  parties  could  be  referred  to  legal  aid. 

(2)  Where  metropolitan  or  regional  municipalities  have  been 
established,  it  would  be  preferable  that  these  powers  be  granted  to 
the  metropolitan  or  regional  councils,  rather  than  to  the  local  or  area 
municipalities. 

(3)  The  functions  of  each  L.A.B.  should  be  the  provision  of 
information,  conciliation  and  rent  review.  It  would  answer  the 
questions  of  landlords  and  tenants,  explain  the  benefits  and  burdens 
of  provincial  legislation  affecting  them,  seek  to  mediate  disputes  and 
to  aid  in  fair  settlements,  and  when  necessary,  undertake  a  full 
rental  review. 

(4)  On  the  L.A.B.  staff  would  be  a  Rent  Review  Officer  whose 
duties  would  be  to  attempt  to  obtain  fair  and  just  settlements  of 
disputes  concerning  the  payment  or  increasing  of  rent  at  any  time 
during  or  at  the  end  of  the  tenancy,  and  of  disputes  over  whether  a 
tenancy  should  be  continued  or  renewed. 
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(5)  Either  the  Attorney  General  or  the  Minister  of  Financial 
and  Commercial  Affairs  should  exercise  a  general  supervisory  role 
over  the  entire  programme. 

20.  Rent  Control: 

(1)  Municipalities  should  be  empowered  to  appoint  Rent 
Review  Officers  within  the  organization  of  Leasehold  Advisory 
Bureaux. 

(2)  Rent  Review  Officers  should  be  authorized  to  investigate 
complaints  of  unreasonable  rent  increases  brought  to  them,  to 
mediate  between  the  parties  in  an  effort  to  obtain  a  proper  settlement 
of  the  dispute,  and  to  recommend  to  the  parties  what  increase  in 
rent,  if  any,  is  justifiable  in  a  given  situation. 

(3)  Municipalities  not  believing  that  Rent  Review  Officers 
alone  are  sufficient  to  handle  their  local  rent  increase  problems 
should  be  empowered  to  establish  Rent  Review  Boards. 

(4)  Rent  Review  Boards  should  be  authorized,  on  the  applica- 
tion of  a  Rent  Review  Officer,  a  landlord  or  a  tenant,  to  reinvestigate 
a  case  where  the  Rent  Review  Officer's  recommendations  have  not 
been  followed  or  where  any  party  is  dissatisfied  with  the  Officer's 
disposition  of  the  case. 

(5)  After  making  its  investigation  the  Rent  Review  Board 
should  send  a  copy  of  its  findings  and  its  recommendations  as  to 
what  would  constitute  just  resolution  of  the  case  to  all  parties  in  the 
form  of  a  written  report. 

(6)  Where  a  landlord  fails  to  act  in  accordance  with  the  Rent 
Review  Board's  recommendations,  the  Board  should  be  under  a 
duty  to  send  a  copy  of  its  findings  and  recommendations,  together 
with  the  landlord's  response  to  them,  to  the  local  municipal  council. 

(7)  The  local  municipal  council  should  be  empowered  to  publish 
the  report  of  the  Board  or  to  take  such  other  action  as  it  deems 
proper. 

(8)  Either  the  Attorney  General  or  the  Minister  of  Financial 
and  Commercial  Affairs  should  exercise  a  general  supervisory  role 
over  the  entire  programme. 

(9)  If  these  measures  do  not  prove  sufficient  to  control  im- 
proper increases  in  rent,  the  legislature  should  consider  the  intro- 
duction of  a  more  stringent  and  compulsory  system  of  control. 

21.  Procedure  on  Adjudication: 

(1)  The  Commission  recommends  that  the  Attorney  General 
consult  with  the  Chief  Judge  of  the  County  Court  to  devise  some 
system  whereby  landlord  and  tenant  matters  in  urban  areas  may 
be  brought  forward  and  dealt  with  more  expeditiously. 
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(2)  In  cases  where  it  would  be  appropriate,  injunctive  relief 
should  be  available  to  landlords  and  tenants  to  restrain  breaches  of 
covenants. 

22.  Protection  from  Retaliatory  Eviction: 

(1)  The  Leasehold  Advisory  Bureaux  should  be  given  specific 
responsibility  to  investigate  and  report  upon  cases  where  landlords 
are  accused  of  retaliation  against  tenants  who  have  resorted  to  their 
statutory  rights. 

(2)  On  an  application  for  a  writ  of  possession  or  in  an  action 
for  possession,  if  it  appears  to  the  court,  on  a  balance  of  probabilities 
that: 

(a)  the  notice  to  quit  was  given  because  of  the  tenant's  complaint 
to  any  governmental  authority  of  the  landlord's  violation  of 
any  statute  or  municipal  by-law  dealing  with  health  or  safety 
standards,  including  minimum  housing  standards  by-law;  or 

(b)  the  notice  to  quit  was  given  because  of  the  tenant's  attempt 
to  secure  or  enforce  his  legal  rights; 

then  the  court  may  refuse  to  grant  an  order  for  possession  and  may 
declare  the  notice  to  quit  invalid.  In  such  case  the  previous  tenancy 
shall  continue  as  if  no  notice  to  quit  had  been  given. 

23.  Effective  Dates:  Of  the  foregoing  recommendations,  some,  by  their 
nature,  would  apply  to  existing  tenancies,  while  others  would  apply 
only  to  future  tenancies.  The  Commission  recommends  that  recom- 
mendations numbered  3,  5,  7  (1)  and  (2),  11,  12,  13,  15,  16,  18,  19 
and  20  be  made  applicable  to  all  existing  residential  tenancies. 
Recommendation  8  would  be  applicable  only  to  new  leases,  except 
that  in  the  case  of  existing  periodic  tenancies,  it  should  become 
applicable  on  the  first  anniversary  date  of  such  tenancies  after  the 
legislation  becomes  effective.  Other  recommendations  would  become 
effective  in  respect  of  leases  concluded  after  the  legislation  becomes 
effective. 

In  the  period  between  the  introduction  of  a  Bill  implementing 
these  recommendations  and  Royal  Assent  to  the  Bill,  it  is  possible 
that  arrangements  might  be  made  to  frustrate  the  protection  the 
Commission  has  proposed.  Accordingly,  the  Commission  recom- 
mends that  the  Legislature  consider  making  the  new  Act  effective 
from  the  date  of  its  introduction. 

24.  Short  Forms  of  Lease:  The  Short  Forms  of  Leases  Act,  R.S.O.  1960, 
c.  373,  applies  to  commercial  as  well  as  residential  leases.  This 
report  deals  only  with  the  latter.  Some  of  our  recommendations 
concerning  residential  leases  are  inconsistent  with  the  provisions 
of  the  Act.  If  the  recommendations  are  implemented  the  Act 
should  be  amended  accordingly. 
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REPORT  ON  LIMITATION  OF  ACTIONS  (1969) 

A  comprehensive  research  project  involving  the  law  on  limitation  of 
actions  was  initiated  by  the  Commission  in  1965.  An  exhaustive 
comparative  analysis  was  made  of  the  limitations  legislation,  studies  and 
reports  in  other  jurisdictions. 

The  Commission's  report  contains  recommendations  for  the 
enactment  of  a  new  limitations  statute  designed  to  remove  the  archaisms 
that  at  present  abound  in  the  main  statute,  to  reform  basic  principles  to 
accord  with  present-day  philosophy  and  conditions,  and  which  would 
integrate,  in  so  far  as  is  possible,  the  existing  multifarious  and  scattered 
limitations  provisions  into  a  comprehensive  and  comprehensible  code. 

Traditionally,  prescriptive  easements  and  adverse  possession  of  real 
property  are  dealt  with  in  the  main  limitations  statute.  The  report  of  the 
Commission  deals  with  the  former,  recommending  their  abolition  for  the 
future,  but  leaves  the  latter  to  be  dealt  with  in  its  report  on  the  law  of 
property  project. 
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REPORT  ON  LIMITATION  OF  ACTIONS  (1969) 

CHAPTER  IX 

SUMMARY  OF  RECOMMENDATIONS 


SUMMARY 

A.  General 

B.  The  Periods  Recommended 

C.  The  Running  of  Time 

D.  Miscellaneous 

E.  Special  Limitation  Periods 

F.  Prescriptive  Easements  and  Profits-A-Prendre 

The  recommendations  of  the  Commission  are  set  out  below.  The 
page  at  which  each  recommendation  may  be  found  in  the  body  of  the 
Report  is  indicated. 

A.     General 

1.  The  Limitations  Act  should  be  replaced  with  a  statute  that  is  con- 
temporary both  in  language  and  substance.  (p.  174) 

2.  (a)  As  a  general  principle,  the  bringing  of  every  kind  of  action 

should  be  subject  to  some  specific  limitation  period; 

(6)  The   statute   proposed    by   the   Commission   should   establish 
limitation  periods  for  all  causes  of  action,  except  for: 

(i)  those  actions  which  the  Commission  later  recommends 
should  remain  the  subject  of  special  provisions  imposed 
by  other  statutes,  and 

(ii)  proceedings  by  way  of  judicial  review  of  the  exercise  of 
statutory  powers.  (p.  23) 

3.  With  respect  to  all  causes  of  action,  the  lapse  of  the  specified  limi- 
tation period  without  an  action  having  been  brought  should  have 
the  effect  of  extinguishing  the  right  instead  of  merely  barring  the 
remedy.  (p.  133) 

B.     The  Periods  Proposed  by  the  Commission 

1.    General 

There  should  be  four  general  limitation  periods,  as  follows: 

Six  Years 

All  causes  of  action  not  otherwise  provided  for. 
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Twenty  Years 
Actions  on  judgments. 

Ten  Years 
Actions: 

(a)  on  deeds, 

(b)  to  recover  land, 

(c)  with  respect  to  charges  on  property,  and 

(d)  for  serious  breaches  of  trust. 

Two  Years 
Actions  for: 

(a)  damages  for  injury  to  the  person  or  property  (whether  based 
on  contract,  tort,  or  statutory  duty), 

(b)  malicious  prosecution, 

(c)  seduction, 

(d)  defamation,  and 

(e)  the  recovery  of  penalties  imposed  by  statute.  (pp.  31-32) 

2.    Contracts  and  Torts 

Contracts  and  torts  should  be  governed  by  the  following  limitation 
periods: 

Two  Years 

(a)  Personal  injury  and  property  damage  actions,  whether  or  not 
such  actions  are  based  on  contract,  tort,  or  statutory  or  other 
legal  duty, 

(b)  Actions  under  The  Fatal  Accidents  Act, 

(c)  Malicious  prosecution,  false  imprisonment,  seduction  and  libel 
and  slander  actions. 

Six  Years 

(a)  Actions  for  wrongful  detention  or  conversion  of  personal 
property,  and 

(b)  All  other  actions  in  contract  (except  those  arising  out  of  deeds) 
and  tort.  (p.  42) 
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3.  Specialties  and  Recognizances 

(a)  Actions  on  recognizances  should  be  subject  to  a  six-year 
limitation  period; 

{b)  The  term  "specialty"  should  not  be  used  in  the  proposed 
statute; 

(c)  Actions  for  obligations  arising  out  of  statutes  should  be  subject 
to  a  six-year  limitation  period;  and 

(d)  Actions  arising  out  of  deeds  should  be  subject  to  a  ten-year 
limitation  period.  (pp.  46-47) 

4.  J ndgments  and  Orders 

(a)  The  twenty-year  period  for  actions  on  judgments  be  retained; 

(b)  Orders  for  the  payment  of  money  should  be  treated  in  the  same 
way  as  judgments; 

(c)  It  should  not  be  possible  to  sue  on  a  judgment  given  in  the 
Ontario  courts  for  the  purpose  of  obtaining  a  fresh  judgment; 

(d)  Once  the  twenty-year  period  has  run,  no  further  action  should 
be  taken  on  the  judgment,  unless  there  is  at  that  time  an  un- 
expired writ  of  execution  outstanding; 

(e)  Once  the  twenty-year  period  has  run,  if  there  is  an  unexpired 
writ  of  execution  outstanding,  the  judgment  creditor  should  be 
able  to,  as  he  now  can: 

(i)  continue  to  proceed  on  that  unexpired  writ,  and 

(ii)  renew  such  a  writ  indefinitely; 

(J)  Foreign  judgments  and  orders  should  continue  to  be  governed 
by  a  six-year  period  and  not  be  treated  in  the  same  way  as 
local  judgments:  for  clarification,  however,  the  proposed  statute 
should  expressly  exclude  foreign  judgments  from  the  provision 
establishing  a  twenty-year  period  for  local  judgments  and 
orders.  (p.  51) 

5.  Penalties 

(a)  All  civil  actions  for  the  recovery  of  fines  and  penalties  be 
subject  to  a  two-year  period ; 

(b)  The  language  of  the  provision  replacing  clauses  (h)  and  (w) 
of  section  45  (1)  make  clear  that  only  fines  and  penalties  are  to 
be  covered  by  it,  the  references  to  "damages  or  a  sum  of  money 
given  by  any  statute"  to  be  omitted.  (p.  53) 
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6.     Trusts 

(a)  All  actions  for  breach  of  trust  should  be  subject  to  some  limi- 
tation period ; 

(b)  There  should  be  no  distinction  made  between  different  kinds  of 
trusts  (i.e.,  express,  implied,  resulting  and  constructive  trusts 
should  be  treated  in  the  same  way) ; 

(c)  Executors  and  administrators  should  be  treated  as  trustees  for 
the  purposes  of  limitations; 

(d)  Limitation  periods  should  be  applicable  to  actions  as  follows: 

Ten  Years 

Actions  against  the  personal  representatives  of  a  deceased  person 
for  a  share  of  the  estate,  whether  that  person  left  a  will  or  died 
intestate, 

Actions  in  respect  of  any  fraud  or  fraudulent  breach  of  trust  to  which 
the  trustee  was  party  or  privy, 

Actions  against  a  trustee  for  the  conversion  of  trust  property-  to  his 
own  use, 

Actions  to  recover  trust  property,  or  property  into  which  trust 
property  can  be  traced,  against  a  trustee  or  any  other  person, 

Actions  to  recover  money  on  account  of  a  wrongful  distribution  of 
trust  property,  against  the  person  to  whom  the  property  is  dis- 
tributed, or  his  successor. 

Six  Years 

All  other  actions  brought  in  respect  of  a  breach  of  trust  for  which  a 
period  of  limitation  is  not  prescribed  by  some  other  provision  of  the 
proposed  statute. 

(e)  Time  should  not  run  against  a  beneficiary  with  respect  to  an 
action 

(i)  based  on  any  fraud  or  fraudulent  breach  of  trust   to 
which  the  trustee  was  a  party  or  privy,  or 

(ii)  to  recover  from  the  trustee  trust  property,  or  the  pro- 
ceeds thereof,  in  the  possession  of  the  trustee,  or  pre- 
viously received  by  the  trustee  and  converted  to  his 
own  use, 

until  the  beneficiary  becomes  fully  aware  of  the  fraud,  fraudu- 
lent breach  of  trust,  conversion  or  other  act  of  the  trustee  on 
which  the  action  would  be  based,  the  onus  of  proof  of  which 
should  rest  on  the  trustee. 
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Time  should  not  run  against  a  beneficiary  in  respect  of  a  future 
interest  in  trust  property  until  the  interest  becomes  a  present 
interest. 

(/)  A  statute-barred  beneficiary  should  not  be  able  to  improve  his 
position  if  another  beneficiary,  who  is  not  statute-barred,  makes 
a  successful  claim.  (pp.  60-61) 

7.    Recovery  of  Land  and  Charges  on  Property 

(a)  There  should  be  separate  provisions  in  the  proposed  statute 
dealing  with  actions: 

(i)   to  recover  land,  and 

(ii)  relating  to  charges  on  both  real  and  personal  property; 

(b)  Actions  relating  to  charges  against  real  and  personal  property 
should  include  any  proceedings  to: 

(i)  enforce  a  rent  charge, 

(ii)  enforce  a  mortgage  by  foreclosure,  by  exercising  a  power 
of  sale,  taking  possession  or  any  other  means, 

(iii)  enforce  a  contract  for  the  conditional  sale  of  goods  by 
seizure  or  otherwise, 

(iv)  enforce  an  agreement  for  the  sale  of  land, 

(v)  enforce  a  lien, 

(vi)   redeem  mortgaged  property  in  the  hands  of  a  mortgagee, 

(vii)  enforce  a  purchaser's  right  under  a  contract  for  the  con- 
ditional sale  of  goods  or  an  agreement  for  the  sale  of  land; 

(c)  Actions  to  recover  land  and  relating  to  charges  on  both  real 
and  personal  property  should  be  subject  to  a  ten-year  limitation 
period  (as  is  the  case  at  present  with  respect  to  actions  brought 
under  sections  4,  19  and  23  of  The  Limitations  Act); 

(d)  Where  the  property  subject  to  the  charge  is  an  unmatured 
life  insurance  policy,  time  should  not  begin  to  run  until  the 
policy  has  matured; 

(e)  In  any  action  or  proceeding,  no  more  than  six  years  arrears  of: 

(i)  interest,  whether  owing  in  respect  of  a  charge  on  property 
or  not,  or 

(ii)  rent, 

should  be  recoverable; 
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(J)  The  rules  which  entitle  a  mortgagee  to  payment  of  statute- 
barred  arrears  of  interest  in  redemption  actions  or  out  of  the 
proceeds  of  sale  of  the  mortgaged  property  should  be  abolished. 

(pp.  72-73) 

8.    "Catch-all"  Provision 

All  causes  of  action  should  be  subject  to  a  six-year  limitation 
period  except  where  the  proposed  statute,  or  some  other  statute, 
has  otherwise  prescribed.  (p.  63) 

C.    The  Running  of  Time 

1 .  A  ccrual  of  A  ctions 

In  cases  which  are  based  on  breach  of  a  duty  to  take  care,  whether 
the  duty  arises  in  tort,  contract  or  by  statute,  time  should  run  from 
the  occurrence  of  damage.  (pp.  92-93) 

2.  Postponement 

(a)  Absence  from  Jurisdiction 

No  provision  should  be  made  to  postpone  or  suspend  the 
running  of  time  in  the  absence  from  the  jurisdiction  of  either 
a  potential  plaintiff  or  a  potential  defendant.  (pp.  94,  96) 

(b)  Disabilities:  Infancy  and  Mental  Incapacity 

(i)  There    should    be    one    general    provision    relating    to 
disabilities  which  would  apply  to  all  causes  of  action; 

(ii)  The  running  of  time  should  be  suspended,  whether  or 
not  the  disability  existed  at  the  time  the  cause  of  action 
accrued  to  that  person; 

(iii)  Time  should   begin   to  run  against  a  person   when   he 
ceases  to  be  under  a  disability  on  the  following  basis: 

The  person  would  then  be  entitled  to  the  longer  of  either: 

(a)  the  period  which  he  would  have  had  to  bring  his 
action  had  he  not  been  under  a  disability,  running 
from  the  time  that  the  cause  of  action  arose,  or 

(b)  such  period  running  from  the  time  that  the  dis- 
ability ceased  except  that  in  no  case  should  that 
period  extend  more  than  six  years  beyond  the 
cessation  of  disability; 

(iv)  the  provision  recommended  above  with  regard  to  dis- 
ability should  not  apply  where: 

(a)  an  infant  is  in  the  custody  of  a  parent  or  guardian, 
or 
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(b)  the  affairs  of  a  person  of  unsound  mind  are  being 
administered  by  a  committee  or  the  Public 
Trustee, 

except  where  an  action  is  being  brought  by  the  infant 
against  such  parent  or  guardian  or  by  the  person  who 
was  of  unsound  mind  (or  on  his  behalf,  if  he  is  still  of 
unsound  mind)  against  such  committee  or  the  Public 
Trustee; 

(v)  The  onus  of  showing  that  a  person  is  entitled  to  the 
benefit  of  the  disability  provision  should  rest  on  the 
person  claiming  that  benefit; 

(vi)  "Disability"  should  be  defined  in  such  a  way  as  to 
extend  the  meaning  of  "unsound  mind"  to  all  situations 
where  a  person  cannot  manage  his  affairs  because  of 
any  disease  or  any  impairment  of  his  physical  or  mental 
condition; 

(vii)  In  land  actions,  the  maximum  period  of  twenty  years 
for  bringing  actions,  when  disabilities  are  being  taken 
into  account,  should  be  retained.  (pp.  99-100) 

(c)  A  bsence  of  Knowledge 
1.  General 

(a)  There  should  be  an  extension  procedure  where  the 
plaintiff  is  not  aware  that  he  has  a  cause  of 
action; 

(b)  The  extension  procedure  should  only  be  appli- 
cable to: 

(i)   Personal  injury  actions, 

(ii)   Property  damage  actions,  and 

(iii)   Professional  negligence  actions  not  covered 
by  (i)  and  (ii); 

(c)  The  extension  should  be  granted  where  a  poten- 
tial plaintiff  was  unaware  of  material  facts  which, 
if  he  were  a  reasonable  person  knowing  those 
facts  and  having  obtained  appropriate  advice 
with  respect  to  them,  would  have  been  of  a 
decisive  character  in  determining  that  he  had  an 
action, 

(i)  which  would  have  a  reasonable   prospect 
of  succeeding,  and 

(ii)  result  in  the  award  of  damages  sufficient 
to  justify  bringing  it; 
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(d)  Applications  for  extension  should  be  made  to  the 
court  which  would  have  jurisdiction  over  the 
action  and  should  be  required  to  be  made  within 
twelve  months  from  the  time  the  potential  plain- 
tiff became  aware  of  the  relevant  material  facts; 

(e)  Notice  of  such  an  application  should  be  served 
on  the  potential  defendant.  (pp.  108-109) 

2.   Fraud  and  AT  is  take 

(a)  There  should  be  one  general  provision  dealing 
with  the  postponement  of  time  in  fraud  and 
mistake  cases; 

(b)  Such  a  provision  should  apply  where: 

(i)  an  action  is  based  on  fraud  or  deceit, 

(ii)  a  right  of  action,  or  the  identity  of  the 
person  against  whom  the  action  lies,  is 
fraudulently  concealed,  and 

(iii)  an  action  is  for  relief  from  the  consequences 
of  a  mistake; 

(c)  In  such  cases,  time  should  not  begin  to  run  until 
the  plaintiff  has  discovered  the  fraud,  deceit, 
fraudulent  concealment  or  the  mistake,  as  the 
case  may  be,  or  could  with  reasonable  diligence 
have  discovered  it; 

(d)  Such  a  provision  should  not  operate  to  the 
detriment   of   a   bona  fide   purchaser   for   value. 

(p.  HI) 

id)  Pleading  and  Procedural  Problems 

(i)  Set-offs,    Counterclaims,   Adding   of  Parties,   and    Tort- 
feasors' Claim  for  Contribution 

(a)  Any  claim  by  way  of  set-off,  counterclaim,  the 
adding  of  parties  under  Rule  136,  or  third  party 
proceedings  shall  be  deemed  to  be  a  separate 
action  and  to  have  been  commenced  on  the  same 
date  as  the  action  in  which  the  set-off  or  counter- 
claim is  made,  or  the  parties  added  under  Rule 
136,  or  the  third  party  proceedings  are  taken;  and 

(b)  Section  9  of  The  Negligence  Act  should  be  re- 
pealed and  a  similar  provision  should  be  included 
in  the  proposed  statute.  (p.  113) 
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(ii)  Amendment  of  Pleadings 

In  any  action,  the  court  should  be  able  to  allow  the 
amendment  of  any  pleading  or  other  proceedings,  or  an 
application  for  a  change  of  party,  upon  such  terms  as 
to  costs  or  otherwise  as  the  court  deems  just,  notwith- 
standing that,  between  time  of  the  issue  of  the  writ  and 
the  application  for  amendment  or  change  of  party,  a 
fresh  cause  of  action  disclosed  by  the  amendment  or  the 
cause  of  action  against  the  new  party  would  have  been 
barred  by  a  limitation  provision.  (p.  115) 

(e)  Acknowledgment  and  Part  Payment 

(i)  There   should    be   one   general    provision    dealing   with 
acknowledgment ; 

(ii)  Acknowledgment  (including  a  part  payment)  should 
start  time  running  afresh  where  time  has  not  yet  lapsed 
and  there  is  a  right: 

(a)  to  recover  any  liquidated  sum, 

(b)  to  recover  land,  and 

(c)  with  respect  to  charges  on  property, 

(i)  to  enforce  the  charge,  or 

(ii)  to  obtain  relief  from  the  enforcement  of  the 
charge ; 

(iii)  An  acknowledgment  (including  a  part  payment)  to  be 
effective  must  in  all  cases  be  given  by  the  person  liable 
or  his  agent  to  the  person  entitled  to  the  right  or  his 
agent; 

(iv)  An  acknowledgment,  other  than  a  part  payment,  must 
be  in  writing  and  signed  by  the  person  (or  his  agent) 
making  the  acknowledgment; 

(v)   It  should  not  be  necessary  to  show  a  promise  to  pay;  and 

(vi)  No  change  should  be  made  in  the  Ontario  rule  that  an 
acknowledgment  (including  a  part  payment)  by  one 
co-debtor  does  not  bind  another  co-debtor.  (p.  125) 

D.     Miscellaneous  Recommendations 
1.    Equitable  Defences 

(a)  Acquiescence    should    remain   available   as   a   defence    to   the 
extent  that  it  now  is; 
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(b)  Laches  should  only  be  available  as  a  defence  with  respect  to 
those  claims  for  equitable  relief  in  aid  of  a  legal  right  which 
may  now  be  defeated  by  laches.  (p.  23) 

2.  Conflict  of  Laws 

The  proposed  statute  contain  a  provision  that  Ontario  limitations 
laws  and  the  analogous  law  of  any  other  province,  or  of  any  state 
or  country,  shall  be  classified  as  substantive  law  for  the  purposes 
of  private  international  law  (conflict  of  laws),  whether  or  not  the 
particular  law  bars  the  remedy  or  extinguishes  the  right.      (p.  136) 

3.  The  Crown 

(a)  (i)  The  proposed  statute  should  apply  to  proceedings  by 

and  against  the  Crown  in  the  same  way  as  it  applies 
with  respect  to  ordinary  persons,  except  with  respect  to 
actions  to  recover  Crown  lands, 

(ii)  Actions  to  recover  Crown  lands  should  be  subject  to  a 
limitation  period  of  thirty  years,  although  the  present 
exceptions  contained  in  section  16  of  The  Limitations 
Act  should  be  retained. 

(b)  The  proposed  statute  should  apply  not  only  to  the  Crown  in 
right  of  Ontario  but  also,  so  far  as  the  legislative  power  of  the 
province  permits,  the  Crown  in  all  its  other  capacities. 

(p.  140) 

E.     Special  Limitation  Periods 

1.  The  following  special  limitation  provisions  should  be  repealed: 

(a)  s.  147  of  The  Highway  Traffic  Act, 

(b)  s.  17  of  The  Motor  Vehicle  Accident  Act,  1961-62, 

(c)  s.  33  (5)  of  The  Highway  Improvement  Act, 

(d)  s.  443  (2)  of  The  Municipal  Act, 

(e)  s.  43  of  The  Medical  Act, 
(/)  s.  29  of  The  Dentistry  Act, 
(g)  s.  57  of  The  Pliarmacy  Act, 

(h)  s.  13  of  The  Radiological  Technicians  Act, 

(i)  s.  18  of  The  Veterinarians  Act, 

(J)  s.  21  of  The  Embalmers  and  Funeral  Directors  Act, 

(k)  s.  49  of  The  Private  Sanitoria  Act, 

(I)  s.  33  of  The  Public  Hospitals  Act, 
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(m)  s.  53  of  The  Sanatoria  for  Consumptives  Act, 

(n)  s.  58  of  77ze  Afento/  Health  Act,  1967, 

(o)  s.  10  (2)  of  The  Mental  Hospitals  Act, 

(p)  s.  12r  (1)  of  The  Ontario  Mental  Health  Foundation  Act, 
1960-61, 

(q)  s.  1 1  of  The  Public  Authorities  Protection  Act, 

(r)  s.  12  of  The  Public  Officers  Act, 

(s)  s.  86  of  The  Telephone  Act, 

(/)  s.  32  of  The  Public  Utilities  Act, 
(u)  s.  267  (1)  of  The  Railways  Act, 

(v)  s.  6  of  The  Libel  and  Slander  Act, 
(w)  s.  5  of  The  Fatal  Accidents  Act,  and 
(x)  s.  38  (4)  of  The  Trustee  Act; 

2.  The  proposed  limitation  statute  should  expressly  provide  that 
actions  brought  under  The  Fatal  Accidents  Act  be  governed  by 
the  two-year  period,  with  time  running  from  the  date  of  death; 

3.  The  proposed  limitation  statute  should  expressly  provide  that 
actions  brought  against  the  Registrar  under  The  Motor  Vehicle 
Accident  Claims  Act,  1961-62  be  governed  by  the  two-year 
period; 

4.  The  time  for  giving  the  notice  required  by  section  5  (1)  of 
The  Libel  and  Slander  Act  should  be  increased  to  three  months; 

5.  In  respect  of  the  following  notice  of  claim  provisions,  failure 
to  notify  within  the  required  time  should  not  be  a  bar  to  the 
bringing  of  an  action  if  in  the  opinion  of  a  judge  (either  the 
judge  before  whom  the  action  is  tried  or  a  judge  on  a  preliminary 
application)  such  a  result  would  be  unjust: 

(a)  s.  33  (4)  of  The  Highway  Improvement  Act, 

(b)  s.  6a  (3)  of  The  Proceedings  Against  the  Crown  Act, 

(c)  s.  443  (5)  of  The  Municipal  Act, 

(d)  s.  32  (2)  of  The  Power  Commission  Act,  and 

(e)  s.  5  (1)  of  The  Libel  and  Slander  Act. 

6.  The  provisions  of  the  proposed  statute  regarding  the  postpone- 
ment, suspension  and  extension  of  time  should  apply  to  all 
special  limitation  periods  that  remain  unrepealed,  unless  the 
statutes  creating  those  special  limitation  periods  expressly 
provide  otherwise.  (pp.  84-85) 
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F.     Prescriptive  Easements  and  Profits-A-Prendre 

1.  Except  for  the  transitional  period  recommended  below,  the 
right  to  acquire  easements  and  profits -a- prendre  by  prescription 
in  the  future  should  be  abolished,  by 

(a)  declaring  by  statute  that  the  doctrine  of  the  lost  modern 
grant  is  no  longer  part  of  the  law  of  Ontario;  and 

(b)  repealing  sections  30  to  35,  and  39  to  41  of  The  Limita- 
tions Act  and  not  replacing  these  provisions  in  any  new 
limitations  statute. 

2.  Prescriptive  easements  and  profits-d-prendre  should  be  capable 
of  creation  during  a  ten-year  transitional  period  on  the  following 
basis: 

(a)  as  soon  as  the  person  having  the  benefit  of  the  adverse 
enjoyment  has  the  required  period  of  enjoyment  under 
the  existing  law, 

(b)  at  the  end  of  the  transitional  period,  if  there  has  been 
continuous  adverse  enjoyment  for  at  least  ten  years,  but 
insufficient  length  of  enjoyment  under  the  existing  law. 

3.  If  the  recommendation  of  abolition  is  implemented,  then  the 
requirement  for  an  action  provided  for  by  section  32  of  The 
Limitations  Act  should  not  apply  to  persons, 

(a)  having,  at  the  time  of  abolition,  the  required  adverse 
enjoyment  under  the  present  law,  and 

(b)  acquiring,  during  the  transitional  period,  the  required 
adverse  enjoyment  under  the  transitional  provisions. 

4.  (1)  Prescriptive  easements  and  profits-d-prendre  should  lapse  two 
years  after  the  end  of  the  transitional  period,  unless  the  persons 
entitled  to  their  benefit  have  filed  a  judgment  or  notice  of 
claim  in  the  appropriate  registry  or  land  titles  office,  such 
judgment  or  notice  to  be  entered  on  the  records  relating  to 
the  appropriate  servient  tenement.  Notification  of  the  regis- 
tration of  any  such  notice  of  claim  should  be  given  to  the  owner 
of  the  servient  land. 

(2)  Where  a  person  has  failed  to  file  his  judgment  or  notice  in  time, 
he  should  be  able  to  apply  to  a  judge  of  the  county  or  district 
in  which  any  of  the  relevant  lands  are  situated  for  an  extension 
of  time  on  the  grounds  of  substantial  hardship.  The  extension 
should  only  be  granted: 

(a)  if  the  applicant  is  able  to  demonstrate  that  the  loss  of 
enjoyment  would  result  in  substantial  hardship,  and 

(b)  if  the  applicant  had  been  unaware  of  the  registration 
requirement  during  the  registration  period,    (pp.  160-161) 
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REPORT  ON  THE  AGE  OF  MAJORITY  AND  RELATED 
MATTERS   (1969) 

The  Commission  initiated  a  study  concerning  the  desirability  of 
improving  certain  aspects  of  the  law  as  it  relates  to  young  persons  in  the 
province.  The  study  disclosed  that  many  of  the  laws  affecting  young 
persons  were  based  upon  concepts  dating  back  to  the  Middle  Ages. 
Accordingly,  recommendations  designed  to  bring  the  law  into  line  with  the 
realities  of  modem  social  conditions  were  made. 

Part  I  of  the  report  deals  with  the  question  whether  there  should  be 
an  alteration  in  the  age  at  which  young  persons  attain  their  majority  and 
become  fully  capable  of  entering  into  binding  contracts,  disposing  of  their 
property,  representing  themselves  in  litigation,  acquiring  separate 
domicile,  and  otherwise  become  free  of  those  incapacities  that  the  law 
imposed  upon  persons  below  the  age  of  majority. 

The  report  considers  two  further  matters.  Part  II  deals  with  the  law 
of  contract  as  it  applies  to  those  under  the  age  of  majority.  Part  HI  of  the 
report  deals  with  the  ages  at  which  parental  responsibility  for  maintenance 
of  children  and  parental  control  over  children  should  cease. 
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REPORT  ON  THE  AGE  OF  MAJORITY  AND  RELATED  MATTERS  (1969) 

SUMMARY  OF  RECOMMENDATIONS 


The  recommendations  of  the  Commission  are  set  out  below.  The 
page  at  which  each  recommendation  may  be  found  in  the  body  of  the 
Report  is  indicated. 

I     Age  of  Majority 
General 

1.  The  age  of  majority  should  be  lowered  to  eighteen. 

(pp.  26,  29) 

Legislation 

2.  In  order  to  lower  the  age  of  majority  to  eighteen, 

(a)  there  should  be  enacted  a  general  provision  that  persons 
shall  attain  full  age  at  eighteen  instead  of  twenty-one; 
and 

(b)  certain  existing  statutory  provisions  should  be  revised 
as  set  out  in  paragraphs  1  and  2  of  the  Schedule  at  the 
end  of  Chapter  IV.  (pp.  28,  29) 

Attainment  of  age 

3.  The  moment  of  attaining  an  age  in  law  should  be  the  com- 
mencement of  the  day  which  is  the  relevant  anniversary  of  the 
person's  day  of  birth.  (p.  29) 

The  term  "minor" 

4.  The  term  "minor"  is  preferable  to  the  term  "infant"  and 
should  be  used  wherever  possible.  (pp.  6,  29) 

II     The  Age  for  Maintenance  and  Parental  Control 

Maintenance 

1.  The  following  statutes  should  be  amended  so  as  to  empower 
the  courts  to  award  maintenance  in  respect  of  children  who  are 
sixteen  and  seventeen  and  are  in  full-time  attendance  at  some 
educational  institution: 

The  Deserted  Wives  and  Children's  Maintenance  Act, 

The  Children's  Maintenance  Ad, 
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The  Matrimonial  Causes  Act,  and 

The  Infants  Act.  (pp.  60,  61) 

Parental  Control 

2.  Section  19  (1)  (b)  (viii)  of  The  Child  Welfare  Act,  1965,  should 
be  amended  so  that  Part  II  of  that  statute  will  apply  to  a  boy 
or  girl  actually  or  apparently  under  eighteen  years  of  age  whose 
parent  is  unable  to  control  him  or  her.  (p.  66) 
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REPORT  ON  THE  STATUS  OF  ADOPTED  CHILDREN  (1969) 

A  submission  was  made  to  the  Commission  that  certain  provisions  of 
The  Child  Welfare  Act,  1965,  S.O.  1965,  c.  14,  dealing  with  the  status  of 
adopted  children,  do  not  effectively  accomplish  the  purposes  of  the  Act. 
Section  82(3)  of  the  Act  provided  that  any  reference  to  "child",  "children" 
or  "issue"  in  a  will  or  other  document,  whether  made  before  or  after  the 
date  of  the  legislation,  should  be  deemed  to  include  an  adopted  child.  It 
was  pointed  out  in  the  report  that  the  provisions  of  this  subsection  would 
apply  only  where  the  expressions  "child",  "children"  or  "issue"  were  used 
in  the  particular  document.  Thus,  where  some  other  words  or  terms  are 
used  with  an  intention  to  convey  the  same  meaning,  the  subsection  would 
not  apply,  and  an  adopted  child  could  therefore  not  take  under  the  will  or 
other  instrument. 

The  Commission  concluded  that  such  a  result  is  inconsistent  with  the 
scheme  of  The  Child  Welfare  Act,  1965  and,  accordingly,  recommended 
that  section  82(3)  be  amended  to  make  it  clear  that  any  reference  in  a  will 
or  other  document  to  kindred  or  a  group  or  class  of  kindred  of  any  person 
shall  be  deemed  to  include  an  adopted  child. 


19-2 


REPORT  ON  THE  STATUS  OF  ADOPTED  CHILDREN  (1969) 


Your  Commission  recommends  that: 

Section  82,  subsection  (3)  of  The  Child  WeJ/are  Ad,  1965, 
should  be  amended  to  make  it  clear  that  any  reference  in  a  will 
or  other  document  to  kindred  or  a  group  or  class  of  kindred  of 
any  person  shall  be  deemed  to  include  an  adopted  child. 
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REPORT  ON  FAMILY  LAW,  PARTI:  TORTS  (1969) 

This  report  contains  four  parts.   Part  I  deals  with  intrafamily  tort 
immunity.  In  this  part  the  Commission  deals  with  the  questions  of 
interspousal  tort  immunity,  the  law  in  regard  to  parent-child  immunity, 
and  related  questions  arising  under  the  provisions  of  The  Insurance  Act, 
R.S.O.  1960,  c.  190,  that  exempt  motor  vehicle  accident  insurers  from 
liability  for  claims  by  passengers  who  are  the  spouse  or  child  of  the 
insured. 

In  Part  II  the  law  concerning  the  responsibility  of  the  child  for 
damage  cause  by  him,  and  the  responsibility  of  his  parent  for  such  damage 
is  reviewed.  Also  discussed  is  the  standard  of  care  owed  to  children,  as 
well  as  the  need  for  clarification  of  the  right  of  a  person  to  bring  an  action 
for  pre-natal  injuries. 

Part  HI  of  the  report  discusses  the  old  common  law  actions  of 
criminal  conversation,  enticement,  harbouring,  seduction,  loss  of 
consortium  and  loss  of  services. 

Finally,  Part  IV  of  the  report  contains  a  summary  of  the 
Commission's  recommendations. 
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REPORT  ON  FAMILY  LAW,  PART  I:  TORTS  (1969) 


GENERAL  SUMMARY  OF  RECOMMENDATIONS 


Set  out  below  is  a  general  summary  of  the  Commission's  recommenda- 
tions. 


PART  I 

INTRAFAMILY  TORT  IMMUNITY 

Husband  and  Wife 

1.  (1)  Section    7  of   The  Married   Women's  Property  Act  should   be 

repealed  insofar  as  it  restricts  husband  and  wife  from  suing 
one  another  in  tort.  (p.  59) 

(2)   Legislation    be   enacted   stating   that   husband   and    wife   are 
entitled  to  sue  one  another  in  tort.  (p.  59) 

2.  Section  2  (3)  of  The  Negligence  Act  should  be  repealed.      (p.  60) 
Parent  and  Child 

3.  Legislation  should  be  enacted  to  ensure  that  the  relationship 
of  parent  and  child  will  not  be  a  bar  to  the  bringing  of  proceed- 
ings, (p.  65) 

Motor  Vehicle  Liability  Insurance 

4.  (1)  Section  212  (b)  (i)  of  The  Insurance  Act  should  be  repealed. 

(p.  69) 

(2)  Insurers  should  not  be  able,  by  endorsement  to  a  policy,  to 
exempt  themselves  from  liability  to  passengers  on  the  basis  of 
their  relationship  to  an  insured  person,  as  appears  to  be  per- 
missible under  section  214  of  The  Insurance  Act.  (p.  69) 


PART  II 

CHILDREN  AND  TORTS 

Pke-Natal  Injuries 

Legislation  should  be  enacted  so  as  to  entitle  a  person  who 
sustained  a  pre-natal  injury  to  recover  damages.  (p.  85) 
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PART  III 

LOSS  OF  SERVICES,  SOCIETY  AND  SUPPORT 

Husband  and  Wife 

1.  (1)  The    action    for   criminal   conversation    should    be   abolished. 

(P-  98) 

(2)  The  actions  of  enticement  and  harbouring  of  a  spouse  should  be 
abolished.  (p.  98) 

(3)  Section  55  of  The  Judicature  Act  should  be  amended  so  as  to 
delete  the  reference  to  "criminal  conversation".  (p.  98) 

Parent  and  Child 

2.  (1)  The  parent's  actions  for  enticement,  harbouring,  seduction,  and 

loss  of  services  of  a  child  should  be  abolished.  (p.  105) 

(2)  The  Seduction  Act  should  be  repealed.  (p.  105) 

Family  Losses 

3.  A  statutory  right  of  action  be  created  to  enable  family  members 
to  recover  losses  resulting  from  injury  to  a  family  member 
caused  by  the  wrongful  conduct  of  a  third  person,  on  the  follow- 
ing basis: 

(a)  the  members  of  the  family  who  should  be  entitled  to 
claim  be  the  same  as  those  set  out  in  The  Fatal  Accidents 
Act; 

(b)  the  damages  recoverable  be  confined  to  pecuniary  loss, 
as  is  the  case  under  The  Fatal  Accidents  Act; 

(c)  the  principle  of  contributory  negligence  apply,  as  it 
does  to  claims  under  The  Fatal  Accidents  Act;  and 

(d)  the  claims  of  all  members  of  the  family  (including  that 
of  the  injured  member),  should  be  brought  in  one  action, 
on  a  basis  similar  to  that  under  The  Fatal  Accidents  Act. 

(p.  no) 
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REPORT  ON  SECTION  20  OF  THE  MORTGAGES  ACT  (1970) 

In  this  report  the  Commission  considered  certain  problems  posed  by 
the  provisions  of  section  20  of  The  Mortgages  Act,  R.S.O.  1960,  c.  245, 
particularly  the  difficulties  of  the  mortgagor  who  wishes  to  pay  up  his 
arrears  and  is  met  with  a  refusal  by  the  mortgagee  to  state  the  amount  of 
the  arrears  and  to  accept  any  such  payment.  There  is  nothing  in  the  section 
to  compel  the  mortgagee  to  give  a  statement  of  the  arrears. 

The  Commission  recommended  that  section  20  be  amended  to  enable 
the  mortgagor  to  procure  a  statement  of  arrears  from  the  mortgagee,  and 
included  a  draft  amendment  to  the  Act. 

The  Commission  also  considered  those  provisions  of  section  20(1  )(b) 
that  required  the  mortgagor  to  pay  the  arrears  and  costs  prior  to  making  an 
application  to  the  court  to  have  an  action  by  the  mortgagee  dismissed  or 
stayed. 
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REPORT  ON  SECTION  20  OF  THE  MORTGAGES  ACT  (1970) 


Summary  of  Recommendations 

The  Commission  recommends: 

That  section  20  of  The  Mortgages  Act,  R.S.O.  1960,  c.  245  be  amended 
to  read  as  follows: 

"20. — (1)  Notwithstanding  any  agreement  to  the  contrary, 
where  default  has  occurred  in  making  any  payment  of 
principal  or  interest  due  under  a  mortgage  or  in  the 
observance  of  any  covenant  in  a  mortgage  and  under  the 
terms  of  the  mortgage,  by  reason  of  such  default,  the 
whole  principal  and  interest  secured  thereby  has  become 
due  and  payable, 

(a)  at  any  time  before  sale  under  the  mortgage,  or 

(b)  before  the  commencement  of  an  action  for  the  en- 
forcement of  the  rights  of  the  mortgagee  or  of  any 
person  claiming  through  or  under  him, 

the  mortgagor  may  perform  such  covenant  or  pay  the 
amount  due  under  the  mortgage,  exclusive  of  the  money 
not  payable  by  reason  merely  of  lapse  of  time,  and  pay 
any  expenses  necessarily  incurred  by  the  mortgagee,  and 
thereupon  he  is  relieved  from  the  consequences  of  such 
default. 


(2)  The  mortgagor,  may,  by  a  notice  in  writing,  require  the 
mortgagee  to  furnish  him  with  a  statement  in  writing, 

(a)  of   the  amount  of   the   principal   or  interest   with 
respect  to  which  the  mortgagor  is  in  default;  or 

(b)  any  expenses  necessarily  incurred  by  the  mortgagee; 
or 

(c)  of  the  nature  of  the  default  in  the  non-observance  of 
the  covenant. 

(3)  The  mortgagee  shall  answer  a  notice  given  under 
subsection  2  within  fifteen  days  after  he  receives  it,  and, 
if  without  reasonable  excuse  he  fails  so  to  do  or  his  answer 
is  incomplete  or  incorrect  any  rights  which  he  may  have 
to  enforce  the  mortgage  shall  be  suspended  until  he  shall 
have  complied  with  the  provisions  of  subsection  2." 
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2.    That  a  new  section  20A  be  added  to   The  Mortgages  Act,  R.S.O. 
1960,  c.  245  reading  as  follows: 

"20A. — (1)  Notwithstanding   any    agreement    to    the    contrary, 

where  default  has  occurred   in   making  any   payment  of 

principal   or   interest   due    under   a    mortgage   or   in    the 

observance  of  any  covenant  in  a  mortgage  and  under  the 

terms  of  the  mortgage,  by  reason  of  such  default,  the  whole 

principal  and   interest  secured   thereby   has   become  due 

and  payable,  in  an  action  for  enforcement  of  the  rights  of 

the  mortgagee  or  of  any  person  claiming  through  or  under 

him,  the  mortgagor,  upon  payment  into  court  of  the  sum 

of  $100  to  the  credit  of  the  action  as  security  for  costs, 

may  apply  to  the  court  and,  conditional  upon  performance 

of  such  covenant  or  upon  payment  of  the  money  due  under 

the   mortgage,   exclusive  of   the   money   not   payable   by 

reason  merely  of  lapse  of  time,  and  upon  payment  of  the 

costs  of  the  action,  the  court 

tfoT 

(a)  shall  dismiss  the  action  if  judgment  has/been 
recovered,  or 

(b)  may  stay  proceedings  in  the  action,  if  judgment  has 
been  recovered,  but  no  sale  or  recovery  of  possession 
of  the  land  or  final  foreclosure  of  the  equity  of 
redemption  has  taken  place. 

(2)  Notwithstanding  clause  b  of  subsection  1  where  judgment 
has  been  recovered  and  recovery  of  possession  of  the  land 
has  taken  place,  the  court  may  stay  proceedings  in  the 
action  upon  the  application  of  a  person  having  a  sub- 
sequent lien,  charge  or  encumbrance,  made  under  subsec- 
tion 1  within  ten  days  after  service  of  notice  of  the  judgment 
has  been  made  upon  him. 


(3)  Where  proceedings  have  been  stayed  under  clause  b  of 
subsection  1  or  under  subsection  2  and  default  again 
occurs  under  the  mortgage,  the  court  upon  application 
may  remove  the  stay." 


3.    That  a  new  rule  be  added  to  the  Rules  of  Practice  of  the  Supreme 
Court  of  Ontario  reading  as  follows: 

"491a.  Upon  an  application  under  section  20A  of  The  Mortgages 
Act,  the  court  may  require  the  mortgagee  to  prove  the 
moneys  due  under  the  mortgage,  exclusive  of  the  money 
not  payable  by  reason  merely  of  lapse  of  time  and  may 
tax  the  costs  of  the  action." 


That  an  additional  clause  be  added  to  "Warning  to  Defendant" 
in  Form  8  reading  as  follows: 

"Note  —  In  a  mortgage  action  add:  and  take  notice 
that  the  defendant  may  be  entitled  to  apply  to  the  court 
under  section  20A  of  The  Mortgages  Act  to  be  relieved  of 
the  consequences  of  his  prior  default." 


22-1 


REPORT  ON  FAMILY  LAW,  PART  II:     MARRIAGE  (1970) 

This  report  deals  with  those  aspects  of  marriage  law  falling  within 
the  competence  of  the  Provincial  Legislature.  Recommendations  are  made 
dealing  with  the  action  for  breach  of  promise  of  marriage  and  a  number  of 
aspects  of  the  solemnization  of  marriage,  particularly  with  respect  to  the 
age  for  solemnization  of  marriage. 
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REPORT  ON  FAMILY  LAW,  PART  II:    MARRIAGE  (1970) 

CHAPTER  VII 

GENERAL  SUMMARY  OF  RECOMMENDATIONS 


Set  out  below  is  a  summary  of  the  Commission's  Recommendations. 

THE  ENGAGEMENT  TO  MARRY  — CHAPTER  I 

The  Commission  recommends  that: 

1.  Legislation  be  enacted  to  provide  that  no  agreement  or  promise 
(o  marry  shall  create  a  contract  or  other  consensual  legal 
relation  between  the  parties  who  have  agreed  or  promised. 

2.  Legislation  be  enacted  to  provide  that  should  either  of  the 
parties  to  an  engagement  decide  not  to  marry  the  other,  no 
action  shall  lie  for  damages  resulting  from  such  decision. 

.V  legislation  be  enacted  to  provide  that  the  right  of  one  of  the 
parties  to  an  engagement  to  recover  a  gift  conditional  upon 
marriage  given  to  the  other  party  not  be  abridged  or  affected 
by  reason  only  of  the  fact  that  the  donor  terminated  the  engage- 
ment, regardless  of  the  grounds  for  such  termination. 

4.  The  common  law  governing  gifts  given  by  third  parties  to  the 
engaged  couple  in  contemplation  of  marriage  not  be  changed. 

CONDITIONS  PRECEDENT  TO  THE 
CELEBRATION  OF  MARRIAGE  — CHAPTER  II 

Rkc^i  ikemf.nts  fok  IYw.icity 

The  Commission  recommends  that: 

1.  The  publication  of  banns  be  retained  as  a  legal  mode  of  autho- 
rity under  which  marriage  may  be  solemnized  in  Ontario;  and 

2.  Sections  5  (2)  and  18  (b)  of  The  Marriage  Act,  requiring  that 
parties  have  their  usual  place  of  abode  in  Ontario  for  fifteen 
days  prior  to  the  issue  of  a  licence  or  publication  of  banns  be 
repealed. 

M attkks  Related  to  Capacity  and  Status 

The  Commission  recommends  that: 
I.  Section  11  and  section  41  of  The  Marriage  Act  be  repealed. 
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2.  Section  12  of  The  Marriage  Act  be  amended  to  impose  a  positive 
obligation  upon  an  issuer  to  issue  a  licence  and  upon  the 
Provincial  Secretary  to  grant  his  authorization  in  all  caws 
where  a  previous  marriage  has  been  validly  dissolved  or  annulled 
and  the  validity  of  the  dissolution  or  annulment  would  l>e 
recognized  by  Ontario  law,  thereby  enabling  an  unsuccessful 
applicant  to  apply  for  a  mandamus. 

3.  An  alternative  procedure  be  provided  to  enable  an  applicant 
or  the  Attorney  General,  acting  at  the  request  of  the  Provincial 
Secretary,  to  make  a  summary  application  to  the  court  for  a 
ruling  determining  the  validity  of  the  divorce  or  annulment  and 
its  recognition  in  Ontario,  such  ruling  to  be  binding  upon  the 
Provincial  Secretary. 

4.  The  existing  practice  of  the  Department  of  the  Provincial 
Secretary  in  respect  of  foreign  decrees  be  continued  and  that, 
except  in  special  cases,  the  normal  requirement  of  the  Provincial 
Secretary  for  his  authorization  be  the  deposit  in  his  Department 
of  either: 

(i)  a  copy  of  the  decree  or  judgment  purporting  to  dissolve 
or  annul  a  previous  marriage,  together  with  the  opinion 
of  a  solicitor  in  practice  in  Ontario  to  the  effect  that  such 
decree  or  judgment  would  be  recognized  in  Ontario;  or 

(ii)  an  order  or  judgment  of  an  Ontario  court  of  competent 
jurisdiction  which  recognizes  the  validity  of  the  foreign 
divorce  or  annulment  or  otherwise  affirms  that  the 
applicant  has  the  capacity  to  enter  into  a  valid  marriage 
in  Ontario. 

Age  for  Solemnization  of  Marriage 

The  Commission  recommends  that: 

1.  In  the  case  of  male  persons,  the  minimum  age  for  solemnization 
of  marriage  should  be  fixed  at  eighteen  years. 

2.  In  the  case  of  female  persons,  the  minimum  age  for  solemniza- 
tion of  marriage  should  be  fixed  at  sixteen  years. 

3.  Without  exceptions,  the  procedures  for  solemnization  of  mar- 
riage should  not  be  available  to  any  person  in  the  Province  of 
Ontario  who  is  below  the  minimum  age  for  solemnization  of 
marriage. 

4.  The  age  of  free  marriage  for  males  and  females  should  l>c  fixed 
at  eighteen  years. 

5.  The  consent  of  both  parents  should  be  required  for  the  issuance 
of  a  licence  or  special  permit  to  marry  or  the  solemnization  of 
marriage  under  the  authority  of  publication  of  banns  of  a 
female  person  who  is  sixteen  or  seventeen  \cars  of  ago. 
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6.  No  consent  should  be  required  where  such  female  person  is  ;i 
widow  or  her  prior  marriage  has  l>een  dissolved. 

7.  In  the  following  circumstances,  the  requirement  of  consent  of 
both  parents  be  altered  as  specified: 

(i)  Where  the  parents  arc  divorced  or  are  legally  separated 
or  separated  under  a  separation  agreement,  consent  may 
be  given  by  the  parent  or  other  person  who  has  legal 
custody  of  the  minor. 

(ii)  Where  one  parent  is  dead  or  is  a  voluntary  or  involun- 
tary patient  in  a  psychiatric  facility,  consent  may  be 
given  by  the  other  parent. 

(iii)  Where  both  parents  are  dead  or  are  voluntary  or  involun- 
tary patients  in  a  psychiatric  facility,  consent  may  be 
given  by  a  lawfully  appointed  guardian  or  an  ack- 
nowledged guardian  who  has  brought  up,  or  who  for 
three  years  immediately  preceding  the  intended  marriage 
has  supported  the  minor. 

(iv)  Where  the  minor  is  a  ward  of  the  Crown  or  a  ward  of  a 
children's  aid  society  under  The  Child  Welfare  Act,  1965, 
consent  may  be  given  by  the  local  director. 

8.  Where  for  any  reason  a  required  consent  cannot  be  obtained, 
the  minor  should  be  able  to  apply  to  a  judge  of  the  Provincial 
Court  (Family  Division)  in  the  county  or  district  where  the 
minor  resides  for  an  order  dispensing  with  the  consent  require- 
ment. Such  an  application  should  be  possible  without  the 
intervention  of  a  next  friend  and  the  proceedings  should  be  of  a 
summary  nature. 

APPLICATION  TO  THE  COURT  FOR  DIRECTION 

—  CHAPTER  III 

The  Commission  recommends  that  a  provision  be  added  to 
The  Marriage  Act  providing  a  procedure  whereby,  in  the  situ- 
ation where  an  issuer  of  marriage  licences  or  a  person  registered 
as  authorized  to  solemnize  marriages  is  in  doubt  as  to  the 
eligibility  of  a  party  to  the  intended  marriage  to  obtain  a  licence 
or  to  marry  under  the  authority  of  publication  of  banns,  either 
of  the  prospective  parties  to  the  marriage  or  the  Attorney 
General  for  Ontario  may  apply  to  the  County  or  District  Court 
for  a  ruling  on  the  question  of  eligibility. 

SUBSEQUENT  RELIGIOUS  CEREMONIES  —  CHAPTER  IV 

The  Commission  recommends  that  a  provision  be  introduced 
into  The  Marriage  Act  to  the  effect  that  where  the  parties  to  a 
civil  marriage  desire  a  religious  ceremony  subsequent  thereto: 


22-5 


(a)  the  certificate  of  marriage  is  sufficient  authority  for  a 
clergyman  to  perform  the  ceremony;  and 

(b)  the  religious  ceremony  shall  be  in  addition  to  and  shall 
not  supersede  the  civil  solemnization  of  marriage,  nor 
shall  it  be  registered  under  The  Vital  Statistics  Act  as  a 
marriage,  nor  shall  it  be  subject  to  The  Marriage  Act. 


PERSONS  AUTHORIZED  TO  SOLEMNIZE  MARRIAGE 

—  CHAPTER  V 

The  Commission  recommends  that: 

1.  The  Marriage  Act  be  amended  so  as  to  relieve  judges  from  the 
ex  officio  responsibility  for  solemnizing  marriages,  and  that  the 
Provincial  Secretary  be  empowered  to  appoint  any  appropriate 
public  official  to  carry  out  the  duties  in  relation  to  the  solemniza- 
tion of  marriage  which  are  at  present  performed  by  judges. 
The  Commission  considers  the  following  public  officials  to  be 
appropriate  for  this  purpose: 

(a)  the  Clerk  of  a  Municipality; 

(b)  the  Local  Registrar  of  the  Supreme  Court  of  Ontario; 

(c)  the  Clerk  of  a  County  or  District  Court; 

(d)  the  Sheriff  of  a  County; 

(e)  in  Metropolitan  areas,  Deputy  Clerks  or  other  senior 
municipal  or  court  officers. 

2.  Appropriate  measures  be  taken  to  ensure  that  the  solemnization 
of  marriages  by  civil  ceremony  is  surrounded  by  a  high  degree 
of  dignity,  decorum  and  solemnity. 


PENAL  PROVISIONS  RELATING  TO  CERTAIN  CIRCUM- 
STANCES SURROUNDING  THE  ISSUING  OF  A  LICENCE 
OR  THE  SOLEMNIZATION  OF  MARRIAGE  —  CHAPTER  VI 

The  Commission  recommends  that  legislation  should  be  intro- 
duced to  provide  that  no  person  shall  issue  a  licence  or  special 
permit  to  or  solemnize  the  marriage  of  a  person  whom  he  knows 
is  or  whom  he  believes  on  reasonable  grounds  to  be  mentally  ill 
or  mentally  defective,  or  whom  he  knows  is  or  whom  he  believes 
on  reasonable  grounds  to  be  under  the  influence  of  intoxicating 
liquor  or  narcotic  drugs. 
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REPORT  ON  ACTIONS  AGAINST  REPRESENTATIVES  OF 
DECEASED  PERSONS  (1970) 

This  report  deals  with  the  situation  where  a  writ  is  issued  in  good 
faith  against  a  party  who,  unknown  to  the  plaintiff,  has  died  prior  to  the 
issuance  of  the  writ.  The  difficulty  was  that  a  writ  that  names  a  person 
who  is  dead  at  the  time  it  is  issued  was  a  nullity.  In  the  above 
circumstances,  the  Commission  recommended  that  the  Court  should  have 
the  power  to  validate  the  writ  and  permit  its  amendment  to  satisfy  the 
requirements  of  section  38  of  the  Trustee  Act.  (See,  now,  the  rules  of 
court,  O.Reg.  560/84,  r.  9.03(3)). 
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REPORT  ON  ACTIONS  AGAINST  REPRESENTATIVES  OF  DECEASED 
PERSONS  (1970) 


The  Commission  therefore  recommends  that  a  new  section  be  added 
to  The  Trustee  Act  to  provide  that: 

1.  Where  a  writ  is  issued  in  good  faith  against  a  party  who, 
unknown  to  the  plaintiff,  has  died  prior  to  the  issuance  of 
the  writ,  the  Court  should  have  the  power  to  validate  the 
writ  and  permit  its  amendment  to  safisfy  the  requirements  of 
section  38;  and 

2.  The  Court  should  have  a  power  to  save  the  defendant's  executor 
or  administrator  harmless  if,  unaware  of  the  plaintiff's  claim, 
he  has  distributed  the  estate. 
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REPORT  ON  THE  CORONER  SYSTEM  IN  ONTARIO  (1971) 

By  reference  dated  April  27,  1970,  the  Commission  was  asked  to 
undertake  a  review  of  The  Coroners  Act  and  related  matters,  and  to  make 
recommendations  as  to  what  amendments,  if  any,  should  be  made  to  the 
existing  legislation.  Specifically,  the  Commission  was  asked  to  consider  the 
recommendations  made  on  this  subject  by  the  Honourable  J.C.  McRuer  in 
the  Royal  Commission  Inquiry  into  Civil  Rights  in  Ontario. 

In  this  report  the  Commission  examined  the  coroner  system  as  it 
existed  under  The  Coroners  Act,  R.S.O.  1960,  c.  69,  as  amended,  to  ensure 
that  the  law  in  relation  to  coroners  properly  reflected  the  duties  and 
procedures  that  should  be  part  of  such  a  system. 


24-2 
REPORT  ON  THE  CORONER  SYSTEM  IN  ONTARIO  (1971) 

CHAPTER   15 

GENERAL  SUMMARY  OF  RECOMMENDATIONS 

Set  out  below  is  a  summary  of  the  Commission's  Recommendations. 


PART  I 

THE  CORONER  SYSTEM: 
OLD  AND  NEW  PERSPECTIVES 

A  NEW  CONCEPT  FOR  A  LEGISLATIVE 
FOUNDATION  — CHAPTER  7 

The  Commission  recommends  that : 

1.  So  much  of  the  common  law  that  particularly  relates  to 
coroners  or  the  coroner  system  as  is  within  the  constitutionally 
assigned  jurisdiction  of  the  Legislative  Assembly  of  the 
Province  of  Ontario  be  repealed. 

2.  The  words  "a  coroner"  be  deleted  from  section  1  (e)  of  The 
Jurors  Act,  R.S.O.  I960,  c.  199,  as  amended. 

3.  The  word  "coroner"  be  deleted  from  section  4  and  section  5 
of  The  Sheriffs  Act,  R.S.O.  1960.  c.  371. 

PART  II 
THE  CONTENT  OF  THE  NEW  SYSTEM 


THE  OFFICERS  OF  THE  CORONER 
SYSTEM  —  CHAPTER  8 

The  Commission  recommends  that : 

1.  There  should  be  a  full-time  officer  of  the  coroner  system 
known  as  the  "Chief  Coroner  of  the  Province  of  Ontario" 
appointed  by  the  Lieutenant  Governor  in  Council  with  the  duties 
and  powers  as  hereafter  set  out. 

2.  The   duties  and   powers  of   the   Provincial  Chief  Coroner   be 
expressly  defined  by  The  Coroners  Act,  to  include  the  following: 

a.  To   direct,   control   and   supervise   all   coroners   in    the 
province ; 

b.  To  administer  The  Coroners  Act; 

c.  To   be   responsible   for   the   training  and  education   of 
coroners ; 
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d.  To  prepare,  publish  and  distribute  a  code  of  ethics  for 
coroners ; 

e.  To  bring  to  the  attention  of  interested  or  affected 
persons,  and  agencies  and  departments  of  government, 
the  findings  and  recommendations  of  coroners'  juries; 

f.  To  conduct  inquests  when  authorized  to  do  so  by  the 
Minister  of  Justice  and  Attorney  General  for  Ontario; 

g.  To  assist  coroners  in  obtaining  medical  and  other  experts 
where  necessary ; 

h.  To  establish  or  cause  to  be  established  where  required  in 
particular  areas  a  system  covering  the  local  coroners 
designed  to  ensure  equal  workloads  in  relation  to  investiga- 
tions, inquests  and  other  routine  duties; 

i.  To  direct  the  Deputy  Chief  Coroner  and  the  Regional 
Coroners  in  the  performance  of  their  duties ;  and 

j.  To  perform  the  other  duties  assigned  in  the  present 
Coroners  Act  to  the  Supervising  Coroner,  with  such 
changes  in  scope  and  detail  as  are  necessitated  by  the 
changes  in  the  overall  scheme  of  the  coroner  system. 

3.  There  should  be  a  full-time  Deputy  Chief  Coroner  for  the  Province 
of  Ontario,  appointed  by  the  Lieutenant  Governor  in  Council. 

4.  The  duties  of  the  Deputy  Chief  Coroner  of  the  Province  of 
Ontario  include  the  following: 

Under  the  direction  of  the  Provincial  Chief  Coroner, 

a.  to  assist  the  Provincial  Chief  Coroner  in  the  performance 
of  his  duties ; 

b.  to  act  as  Provincial  Chief  Coroner  in  the  event  of  a 
vacancy  in  that  office  or  in  the  absence  of  the  Provincial 
Chief  Coroner ;  and 

c.  to  function  as  the  Provincial  Chief  Coroner's  deputy  in 
all  matters  pertaining  to  the  coroner  system. 

5.  There  may  be  full-time  or  part-time  Regional  Coroners  appointed 
by  the  Lieutenant  Governor  in  Council. 

6.  The  areas  of  jurisdiction  of  the  Regional  Coroners  may  be 
designated  by  the  Lieutenant  Governor  in  Council. 

7.  The  duties  of  the  Regional  Coroners  include  the  following : 

Under  the  direction  of  the  Provincial  Chief  Coroner, 

a.  to  advise  and  supervise  all  coroners  in  a  designated 
region ;  and 
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b.   to  perform  such  other  duties  as  may  be  prescribed  by  the 
Provincial  Chief  Coroner. 

8.  Regional  Coroners  be  empowered,  with  the  consent  of  the 
Minister  of  Justice  and  Attorney  General,  to  appoint  full-time 
coroners'  constables  for  their  regions,  in  lieu  of  individual 
appointments  by  local  coroners  for  each  inquest. 

9.  The  Provincial  Chief  Coroner  be  directed  to  bring  forward  an 
appropriate  proposal  to  the  Computer  Services  Board  requesting 
that  the  Board  cause  a  feasibility  study  to  be  conducted  on  the 
establishment  of  a  coroners'  data  system. 

10.  The  Provincial  Deputy  Chief  Coroner  be  assigned  additional 
duties  as  the  Regional  Coroner  for  The  Metropolitan  Toronto 
Region. 

11.  TheProvincialChiefCoronerbedirectedtosubmit  proposals  to  the 
Minister  of  Justice  and  Attorney  General  relating  to  the 
boundaries  of  the  areas  of  jurisdiction  of  the  Regional  Coroners. 

12.  The  Provincial  Chief  Coroner  be  directed  to  submit  proposals 
to  the  Minister  of  Justice  and  Attorney  General  relating  to  the 
regions  in  which  full-time  Regional  Coroners  are  required,  the 
regions  in  which  part-time  Regional  Coroners  are  required, 
and  the  regions  in  which  no  Regional  Coroners  are  required. 

APPOINTMENT  AND  JURISDICTION 
OF  CORONERS  — CHAPTER  9 

The  Commission  recommends  that : 

1.  The  present   practice  of  appointing  legally  qualified   medical 
practitioners  as  coroners  be  continued. 

2.  The  new  Coroners  Act  create  a  Coroners  Council  with  these 
duties: 

a.  at  the  request  of  the  Minister  of  Justice  and  Attorney 
General,  to  consider  the  proposed  appointment  of  coroners 
and  make  a  report  thereon  to  the  Minster;  and 

b.  to  receive  complaints  respecting  the  misbehaviour  of  or 
neglect  of  duty  by  coroners  or  the  inability  of  coroners 
to  perform  their  duties,  to  take  such  action  to  investigate 
complaints  as  it  considers  advisable  including  the  review 
thereof  with  the  coroner  where  appropriate,  and  to  make 
such  recommendations  to  the  Minister  of  Justice  and 
Attorney  General  as  it  sees  fit. 

3.  A  provision  to  the  following  effect  be  contained  in  the  new 

Coroners  A  ct : 
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A   coroner  may  at  any  time  resign  his  office  in  writing, 
signed  by  him  and  delivered  to  the  Minister. 

4.  The  provision  in  the  present  act  relating  to  the  termination  of  a 
coroners's  appointment  by  virtue  of  age  be  reworded  as  follows 
in  the  new  Coroners  Act: 

Every    coroner    shall    retire    upon    attaining    the    age    of 
seventy  years. 

5.  All  coroners  be  appointed  as  coroners  for,Qntario  but  resident 
in  a  particular  region  with  jurisdiction  to  function  as  coroners  in 
any  part  of  the  province,  unless  otherwise  limited  by  the 
Provincial  Chief  Coroner. 

6.  When  a  coroner  ceases  to  reside  within  the  region  in  which 
he  resided  at  the  time  of  his  appointment,  he  should  cease  to  be 
a  coroner. 

7.  Prior  to  the  enactment  of  the  new  Coroners  Act,  the  Supervising 
Coroner  be  directed  to  submit  proposals  to  the  Minister  of 
Justice  and  Attorney  General  on  the  boundaries  of  the 
residential  regions  which  must  be  created  for  the  purpose  of 
implementing  recommendations  5  and  6,  above. 

8.  The  boundaries  of  the  residential  regions  be  fixed  by  regulation. 

9.  The  decision  on  whether  or  not  to  appoint  local  coroners  on  a 
full-time  basis  be  taken  only  after  the  coming  into  force 
of  the  new  Coroners  Act,  and  after  some  experience  has  been 
gained  with  the  operation  of  the  coroner  system  under  that  act. 

10.  The  Provincial  Chief  Coroner  be  directed  to  bring  forward  an 
appropriate  proposal  to  the  Systems  Development  Branch  of  the 
Department  of  Justice  requesting  that  a  study  be  carried  out  for 
the  purpose  of  ascertaining  the  optimum  number  of  coroners 
in  the  province,  as  follows : 

a.  the  identification  of  those  coroners  who  are  inactive ; 

b.  an  analysis  of  the  regions  that  the  active  coroners  can 
reasonably  be  expected  to  serve ; 

c.  a  classification  of  these  regions  as  overstaffed,  properly 
staffed  or  understaffed. 

11.  A  policy  be  determined  as  to  the  number  of  coroners 
required  in  each  region  of  the  province,  based  upon  the  results 
of  the  study  described  in  recommendation  10,  above,  and  that 
future  appointments  be  made  in  accordance  with  this  policy. 

12.  The  question  of  the  termination  of  the  appointment  of  each 
person  holding  an  appointment  under  The  Coroners  Act  but 
who  has  not  been  performing  the  duties  of  a  coroner  be 
referred  to  the  Coroners  Council. 
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MATTERS  AFFECTING  JURISDICTION 
AND  OPERATIONAL  CONTROL  OF 
CORONERS  — CHAPTER  10 

The  Commission  recommends  that : 

1.  The  coroner  who  has  issued  his  warrant  to  take  possession 
of  a  body  should  be  designated  as  the  coroner  with  jurisdiction 
to  act  in  the  case,  and  after  the  issue  of  his  warrant,  no 
other  coroner  should  issue  a  warrant  or  intervene  in  the  case 
except  under  the  instructions  of  the  Minister  of  Justice  and 
Attorney  General  or  the  Provincial  Chief  Coroner. 

2.  A  coroner  should  have  the  duty  to  request  that  jurisdiction 
to  act  in  a  case  be  transferred  by  the  Provincial  Chief 
Coroner  where  it  appears  that  there  is  another  coroner  who 
may  more  readily  discover  the  circumstances  upon  which  the 
decision  whether  or  not  to  hold  an  inquest  should  be  based. 

3.  The  coroner  who  has  issued  his  warrant  to  take  possession  of  a 
body  should,  whether  or  not  he  has  a  duty  to  request  that 
jurisdiction  to  act  in  the  case  be  transferred,  have  the  duty: 

a.  to  take  all  steps  in  the  case  that  should  be  taken 
pursuant  to  the  new  Coroners  Act  until  a  transfer  is 
made ;  and 

b.  in  the  event  of  a  transfer,  to  transmit  forthwith  to  the 
coroner  assuming  jurisdiction  in  the  case  his  signed 
statement  setting  forth  briefly  the  result  of  his  investi- 
gation to  the  date  of  the  transfer,  together  with  any  other 
reports,  documents,  evidence  or  other  things  pertaining 
to  the  case  that  may  be  in  his  possession,  or  that  may  be 
in  custody  under  his  direction. 

4.  Before  requesting  that  jurisdiction  be  transferred  to  another 
coroner,  the  requesting  coroner  should  have  the  duty  to  consult 
the  Crown  attorney. 

5.  The  coroner  to  whom  jurisdiction  to  act  in  a  case  is  transferred, 
or  who  is  directed  to  make  an  investigation  or  to  hold  an 
inquest  by  the  Minister  of  Justice  and  Attorney  General  should 
have  the  same  duty  to  proceed  with  the  case  as  if  he  had 
issued  the  warrant  to  take  possession  of  the  body. 

6.  Any  coroner  who  has  reason  to  believe  that  a  death  has 
occurred  in  circumstances  that  warrant  the  holding  of  an 
inquest,  but  that  circumstances  exist  which  prevent  or  sub- 
stantially interfere  with  compliance  with  normal  pre-inquest 
procedures  should  have  the  duty  to  report  the  facts  to  the 
Provincial  Chief  Coroner. 
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7.  The  Provincial  Chief  Coroner  should  have  the  power  to  direct 
any  coroner  to  issue  a  warrant  to  take  possession  of  the  body 
in  any  case  where  this  has  not  been  done. 

8.  The  Provincial  Chief  Coroner  should  have  the  power  to  transfer 
jurisdiction  to  conduct  an  investigation  or  an  inquest  from  the 
coroner  who  has  issued  his  warrant  to  take  possession  of  the 
body  to  any  other  coroner. 

9.  The  Provincial  Chief  Coroner  should  have  the  duty  to  assist  in  the 
transfer  of  jurisdiction  from  one  coroner  to  another,  upon  the 
request  of  either  coroner. 

10.  The  Minister  of  Justice  and  Attorney  General  should  have  the 
power  to  direct  that  any  coroner  conduct  an  investigation  or  an 
inquest,  or  both,  in  any  case,  regardless  of  the  place  where  the 
death  occurred  or  where  the  body  is  located  or  whether  or  not 
the  coroner  so  directed  or  any  other  coroner  has  viewed  the 
body,  made  an  investigation,  held  an  inquest,  determined  that 
an  inquest  should  not  be  held  or  done  any  other  act  in 
connection  with  the  death,  and  the  law  relating  to  coroners 
should  apply  with  such  modifications  as  are  necessary  in 
consequence  of  the  investigation  or  inquest  being  held  other  than 
on  or  after  a  view  of  the  body,  or  the  inquest  being  held  other 
than  after  a  coroner's  investigation. 

11.  The  statutory  disqualification  of  coroners  provided  for  in 
section  19  of  The  Coroners  Act  not  be  repeated  in  the  new 
Coroners  A  ct. 

12.  The  matter  of  disqualification  for  actual  or  apparent  conflict  of 
interest  be  dealt  with  in  the  proposed  code  of  ethics  for  coroners. 

13.  If  recommendation  number  11,  above,  respecting  the  deletion  of 
the  statutory  disqualification  is  not  accepted,  the  common 
informer's  action  in  present  section  19  be  replaced  in  the  new 
Coroners  Act  by  provisions  that  create  a  liability  to  prosecution 
and  fine  in  the  usual  manner. 

SPECIAL  APPOINTMENTS —  CHAPTER  11 

The  Commission  recommends  that: 

1.  The  new  Coroners  Act  provide  that  the  Minister  of  Justice  and 
Attorney  General  may,  either  on  his  own  motion  or  upon  the 
application  of  the  Crown  attorney  or  that  of  any  person  who 
claims  a  substantial  and  direct  interest  in  the  subject  matter 
of  an  inquest,  make  an  order: 

a.  appointing  an  Assessor  or  Assessors  to  sit  in  aid  of  the 
local  coroner  at  an  inquest ; 
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b.  appointing  a  Commissioner  to  preside  at  an  inquest  in 
lieu  of  the  local  coroner;  or 

c.  appointing  a  Commissioner  to  preside  at  an  inquest  in 
lieu  of  the  local  coroner  with  one  or  more  Assessors 
sitting  in  aid. 

2.  The  power  to  appoint  provincial  judges  as  coroners  for 
provisional  judicial  districts  be  retained  in  the  new  Coroners  Act. 

3.  A  provision  be  added  to  the  section  allowing  appointments  of 
provincial  judges  as  coroners  requiring  that  the  Minister  or  the 
Crown  attorney,  as  the  case  may  be,  notify  the  Provincial 
Chief  Coroner  of  the  fact  of  the  appointment. 

4.  The  jurisdiction  of  a  provincial  judge  appointed  as  a  coroner 
be  limited  to  the  provisional  judicial  district  for  which  he  is 
appointed. 

5.  A  Commissioner  appointed  to  preside  at  an  inquest  have 
the  same  duties  and  powers  as  are  set  out  in  the  new  Coroners 
Act  relating  to  a  coroner  in  the  conduct  of  an  inquest. 

6.  An  Assessor  have  the  duty  to  assist  the  presiding  officer  and  the 
jury  in  interpreting  the  evidence  presented  at  the  inquest. 

7.  An  Assessor  have  the  power,  with  leave  of  the  presiding 
officer,  to  question  witnesses  and  to  explain  the  evidence  presented 
at  the  inquest  to  the  jury. 

8.  A  provincial  judge  appointed  as  a  coroner  for  a  provisional 
judicial  district  have  the  same  duties  and  powers  as  a  coroner 
in  relation  to  that  district,  with  the  law  relating  to  coroners 
applying  mutatis  mutandis. 


THE  CORONER'S  INVESTIGATION— CHAPTER  12 

The  Commission  recommends  that : 

1.  The  coroner  should  have  express  power  to  take  possession  of 
a  body  and  to  view  a  body  and  to  enter  and  inspect  the  place  or 
area  where  the  body  was  found,  and  any  place  from  which  the 
body  was  moved,  or  any  place  from  which  there  is  reasonable 
ground  to  believe  that  the  body  was  moved,  before  it  was  found. 

2.  The  coroner  should  have  express  power  to  enter  and  inspect 
the  places  or  areas  in  which  the  deceased  person  was,  or 
the  places  or  areas  in  which  there  is  reasonable  ground  to  believe 
that  the  deceased  person  was,  prior  to  his  death,  if,  in  the 
opinion  of  the  coroner,  the  entry  and  inspection  of  such  places  or 
areas  is  necessary  for  the  purposes  of  the  investigation. 
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3.  If  the  coroner  believes,  on  reasonable  and  probable  grounds,  that 
the  purposes  of  the  investigation  cannot  be  served  by  proceeding 
otherwise,  he  should  have  express  power  to  enter  into  any  place 
to  inspect  and  receive  information  from  any  records  or  writings 
relating  to  the  deceased  or  to  the  class  of  persons  to  which  the 
deceased  belonged,  and  to  reproduce  and  retain  copies  therefrom, 
where,  in  the  opinion  of  the  coroner,  the  inspection  of  and 
reception  of  information  from  such  records  or  writings  and  the 
reproduction  and  retention  of  copies  therefrom  is  necessary  for 
the  purposes  of  the  investigation. 

4.  If  the  coroner  believes,  on  reasonable  and  probable  grounds,  that 
the  purposes  of  the  investigation  cannot  be  served  by  proceeding 
otherwise,  he  should  have  express  power  to  seize  anything  that 
there  is  reasonable  ground  to  believe  is  material  to  the  purposes 
of  the  investigation  and  to  have  the  duty  to  give  any  such 
thing  into  the  custody  of  a  police  officer  designated  by  the 
coroner  to  detain,  taking  reasonable  care  to  preserve  it  until  the 
conclusion  of  the  investigation  or  the  inquest  as  the  case  may  be. 
The  coroner  should  thereupon  have  the  duty  to  direct  that  the 
thing  be  restored  to  the  person  from  whom  it  was  taken  unless 
the  coroner  or  the  custodian  is  authorized  or  required  by  law 
to  dispose  of  it  otherwise. 

5.  The  coroner  should  be  able  to  appoint  a  legally  qualified  medical 
practitioner  or  a  police  officer  to  exercise  the  powers  set  out  in 
recommendation  1,  above,  for  the  purpose  of  enabling  the  coroner 
to  determine  whether  or  not  an  inquest  is  necessary. 

6.  If  the  coroner  believes,  on  reasonable  and  probable  grounds, 
that  the  purposes  of  the  investigation  cannot  be  served  by 
proceeding  otherwise,  he  should  be  able  to  appoint  in  writing, 
a  legally  qualified  medical  practitioner  or  police  officer  to 
exercise  the  powers  set  out  in  recommendations  2,  3  and  4, 
above,  for  the  purpose  of  enabling  the  coroner  to  determine 
whether  or  not  an  inquest  is  necessary,  subject  to  the  require- 
ment that  wherever  the  exercise  of  those  powers,  or  any  of 
them,  is  expressed  to  be  conditional  upon  a  belief  or  opinion 
of  the  coroner,  the  person  appointed  should  not  be  able  to 
proceed  in  the  absence  of  a  specific  determination  by  the 
coroner  in  each  instance  that  the  requisite  belief  or  opinion 
exists. 

7.  The  coroner  should  have  an  express  duty  to  exercise  close 
supervision  over  the  actions  of  persons  carrying  out  duties 
pursuant  to  an  appointment  by  the  coroner  under  the  provi- 
sions of  recommendations  5  and  6,  above. 

8.  The  code  of  ethics  for  coroners  prescribe  rules  clearly  setting 
out  the  limitations  upon  public  discussion  by  coroners  of  matters 
ascertained  or  dealt  with  by  them  in  their  official  capacity 
under  the  new  Coroners  A  ct. 
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9.  The  limitations  referred  to  in  recommendation  8,  above, 
should  not  be  framed  so  as  to  restrict  or  appear  to  restrict 
coroners  from  advocating  changes  in  the  law. 

10.  Two-part  forms  be  prescribed  by  a  schedule  to  the  new  Coroners 
Act  for  the  reporting  of  the  results  of  an  investigation,  in 
which  one  part  is  designated  as  being  available  to  the  public, 
including  these  items  of  information : 

a.  the  identity  of  the  deceased  and  the  coroner's  findings  of 
fact  as  to  how,  when,  where  and  by  what  means  the  person 
came  to  his  death ; 

b.  the  pathologist's  report,  where  done ; 

c.  the  reports  of  any  other  examinations  or  analyses  of  the 
body  ordered  by  the  coroner ;  and 

d.  the  coroner's  statement  as  to  whether  or  not  an  inquest 
has  been  ordered. 

1 1 .  The  regulations  made  under  each  of  the  acts  listed  in  the  section 
of  the  new  Coroners  Act  that  corresponds  to  present  section  21 
restate  the  provision  of  The  Coroners  Act  that  requires  that 
immediate  notice  be  given  to  the  coroner  in  the  event  of  the 
death  of  a  resident  or  patient  in  one  of  the  specified  institutions. 

12.  The  regulations  made  under  each  of  the  acts  referred  to  in 
recommendation  11,  above,  require  that  a  formal  record  be 
kept  of  the  notice  to  the  coroner  in  the  event  of  the  death  of  a 
resident  or  patient  in  one  of  the  specified  institutions. 

13.  The  Maternity  Boarding  Houses  Act  be  added  to  the  list  of 
statutes  in  the  section  in  the  new  Coroners  A  ct  that  corresponds 
to  present  section  21. 

14.  That  the  terminology  employed  in  present  section  21  (g)  be 
changed  to  reflect  the  classification  of  "psychiatric  facility"  as 
that  term  is  used  in  The  Mental  Health  Act,  1967,  S.O.  1967,  c.  51. 


THE  CORONER'S  INQUEST  —  CHAPTER  13 

The  Commission  recommends  that : 

1.  Persons  who,  in  the  opinion  of  the  presiding  officer,  are  sub- 
stantially and  directly  interested  in  the  inquest,  be  deemed  to 
be  persons  with  standing  at  the  inquest. 

2.  It  be  provided  by  regulation  under  the  new  Coroners  Act,  that 
all  persons  with  standing  not  summoned  as  witnesses  be  given 
adequate  notice  of  the  date,  time  and  place  of  the  inquest. 
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3.  The  coroner  have  the  power  to  require  that  a  person  attend 
an  inquest  pursuant  to  a  summons,  give  evidence  on  oath, 
and  produce  in  evidence  any  documents  or  things  that  are 
relevant  to  the  subject  matter  of  the  inquest  that  may  be 
specified  by  the  coroner,  without,  however,  defining  his  powers 
in  these  areas  through  the  use  of  any  formula  that  confers 
upon  the  coroner  the  same  powers  that  are  possessed  by  the 
Supreme  Court. 

4.  A  statutory  form  of  summons  be  prescribed  by  a  schedule  to  the 
new  Coroners  A  ct  against  which  a  summons  received  by  a  witness 
can  be  verified,  including: 

a.  the  information  contained  in  the  form  of  summons  now 
used  by  coroners ; 

b.  the  information  that  the  witness  is  summoned  to  give 
evidence  on  oath ; 

c.  a  phrase  to  the  effect:  "to  bring  with  you  and  produce  at 
the  time  and  place  ..."  with  a  space  following  these 
words,  in  which  the  coroner  should  specify  with  all  possible 
precision  the  documents  and  things  that  must  be  brought 
and  produced ;  and 

d.  a  brief  notation  as  to  the  possible  consequences  should 
the  person  summoned  fail  to  comply  with  any  of  its 
requirements. 

5.  Inquests  be  held  in  public  except  where  national  security 
may  be  violated. 

6.  A  person  with  standing  at  an  inquest  have  the  right  to  call, 
examine  and  cross-examine  witnesses,  subject  to  the  power  of 
the  presiding  officer  to  limit  these  rights  where,  in  his  opinion, 
it  appears  that  they  are  vexatiously  exercised  or  go  beyond 
what  is  reasonably  necessary. 

7.  Every  person  with  standing  at  an  inquest  have  the  right  to 
appear  by  counsel  and  to  exercise  through  his  counsel  his  right 
to  call,  examine  and  cross-examine  witnesses. 

8.  Every  witness  at  an  inquest  have  the  right  to  counsel. 

9.  The  inquest  jury  be  retained  under  the  new  Coroners  Act  subject 
to  the  same  provisions  as  exist  in  The  Coroners  Act  respecting: 

a.  dispensing  with  the  jury  in  a  provisional  judicial  district ; 

b.  the  qualifications  of  jurors ; 

c.  the  view  of  the  body  by  the  jurors ; 
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d.  the  majority  verdict ; 

e.  the  services  of  jurors'  summonses ;  and 

f.  the  means  for  making  up  a  full  jury  where  less  than 
five  jurors  respond  to  the  summons. 

10.  An  officer,  employee,  inmate,  resident  or  patient  of  any  of 
the  institutions  or  facilities  specified  in  those  sections  of  the  new 
Coroners  Act  that  are  equivalent  to  present  sections  21  and  22, 
be  disqualified  from  serving  as  a  juror  at  an  inquest  into  the 
death  of  a  person  who  was  a  resident,  patient  or  person  in 
custody  therein,  without,  however,  duplicating  the  list  of 
institutions  and  facilities  in  the  disqualification  section. 

11.  A  prospective  juror  not  be  sworn  if  the  presiding  officer  is 
satisfied  that  a  substantial  possibility  exists  that  the  prospective 
juror,  on  account  of  bias,  would  be  unable  to  render  a  verdict  in 
accordance  with  the  evidence. 

12.  It  be  provided  by  regulation  under  the  new  Coroners  Act  that 
the  following  circumstances,  when  considered  in  light  of  the 
factual  context  of  a  particular  case,  may  be  grounds  for 
disqualification  on  account  of  bias: 

a.  direct  pecuniary  or  personal  interest ; 

b.  personal  hostility ; 

c.  personal  friendship ; 

d.  family  relationship ; 

e.  professional  or  vocational  relationship;  and 

f.  employer-employee  relationship. 

13.  Any  juror  may  question  witnesses,  subject  to  the  power  of  the 
presiding  officer  to  limit  questioning  by  a  juror  where  it  appears 
that  it  is  done  vexatiously  or  goes  beyond  what  is  reasonably 
necessary. 

14.  In  lieu  of  the  coroner's  powers  under  The  Coroners  Act  to  impose 
fines  for  non-attendance  of  a  juror  or  witness  or  for  refusal  to  give 
evidence  and  his  power  to  commit  to  jail,  a  procedure  be 
established  under  which  the  presiding  officer  at  an  inquest  may 
state  a  case  to  the  Supreme  Court  in  the  event  of: 

a.  non-attendance  of  a  duly  summoned  juror  or  witness;  or 

b.  refusal  of  a  witness  to  be  sworn ;  or 


24-13 


c.  refusal  of  a  witness  to  testify  or  produce  such  documents 
or  things  as  the  presiding  officer  may  lawfully  require  be 
produced ; or 

d.  any  person  doing  any  other  thing  which  would,  if  the 
inquest  had  been  a  court  of  law  having  power  to  commit 
for  contempt,  have  been  contempt  of  that  court. 

15.  The  court  to  which  the  case  is  stated  under  recommendation  14, 
above,  be  given  the  power  to  inquire  into  the  matter  and,  after 
hearing  any  evidence,  either  oral  or  by  affidavit,  that  may  be 
produced  against  or  on  behalf  of  the  person  whose  conduct  is  in 
question,  and  after  hearing  any  statement  that  may  be  offered 
in  defence,  punish  or  take  steps  for  the  punishment  of  that 
person  as  if  he  had  been  guilty  of  contempt  of  court. 

16.  The  presiding  officer  at  an  inquest  be  given  the  power  to  cause 
any  person  to  be  removed  and  to  be  kept  out  of  the  place  where 
the  inquest  is  held  where  that  person  misconducts  himself  by 
interrupting  the  proceedings  so  that  to  continue  the  proceedings 
in  his  presence  would  not  be  feasible. 

17.  The  presiding  officer  at  an  inquest  may  admit  any  evidence  which 
he  considers  meets  such  standards  of  proof  as  are  commonly 
relied  on  by  reasonably  prudent  men  in  the  conduct  of  their  own 
affairs,  and  that  the  nature  of  the  proof  should  go  to  the 
weight  of  the  evidence,  not  to  its  admissibility;  providing  that 
anything  which  is  inadmissible  in  a  court  on  the  grounds  of  any 
privilege  given  under  the  law  of  evidence  should  also  be  in- 
admissible at  an  inquest. 

18.  Where  a  person  is  charged  with  a  criminal  offence  arising  out  of 
a  death,  the  new  Coroners  Act  should  specify  that  the  person  so 
charged  is  not  a  compellable  witness  at  the  inquest  touching 
the  death. 

19.  The  following  provisions  of  The  Coroners  Act  be  repeated  in  the 
new  Coroners  Act: 

a.  Where  a  person  is  charged  with  a  criminal  offence  arising 
out  of  a  death,  an  inquest  touching  the  death  shall  be 
held  only  upon  the  direction  of  the  Attorney  General. 

b.  Where  during  an  inquest  a  person  is  charged  with  a 
criminal  offence  arising  out  of  the  death,  the  coroner 
shall  discharge  the  jury  and  close  the  inquest,  and  shall 
then  proceed  as  if  he  had  determined  that  an  inquest 
was  unnecessary,  but  the  Attorney  General  may  direct 
that  the  inquest  be  re-opened. 

c.  A  witness  shall  be  deemed  to  have  objected  to  answer  any 
question  upon  the  ground  that  his  answer  may  tend  to 
criminate  him  or  may  tend  to  establish  his  liability  to  a 
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civil  proceeding  at  the  instance  of  the  Crown,  or  of  any 
person,  and  the  answer  so  given  shall  not  be  used  or  be 
receivable  in  evidence  against  him  in  any  trial  or  other 
proceeding  against  him  thereafter  taking  place,  other  than 
a  prosecution  for  perjury  in  giving  such  evidence. 

20.  Documents  and  things  produced  in  evidence  at  an  inquest  be 
returned  to  the  person  entitled  to  the  possession  thereof  within 
a  reasonable  time  after  the  conclusion  of  the  inquest. 

21.  With  leave  of  the  presiding  officer: 

a.  Where  a  document  is  produced,  that  a  photocopy  may  be 
placed  in  evidence ;  and 

b.  Where  any  other  thing  is  produced,  that  a  photograph  or 
a  sufficient  written  description  of  the  thing,  or  both,  may  be 
placed  in  evidence, 

in  lieu  of  the  document  or  thing  produced. 

22.  The  presiding  officer  may  administer  oaths  and  affirmations  for 
the  purposes  of  the  inquest. 

23.  Sworn  or  unsworn  testimony  may  be  received  in  evidence  at 
an  inquest. 

24.  A  new  and  more  suitable  form  of  jury  oath  be  prescribed  for 
use  at  inquests. 

25.  The  proceedings  and  evidence  at  the  inquest  should  be  directed 
solely  to  ascertaining : 

a.  who  the  deceased  was ; 

b.  how  the  deceased  came  to  his  death ; 

c.  when  the  deceased  came  to  his  death ; 

d.  where  the  deceased  came  to  his  death ;  and 

e.  by  what  means  the  deceased  came  to  his  death. 

26.  The  jury,  or  in  a  provisional  judicial  district  at  an  inquest 
at  which  there  is  no  jury,  the  presiding  officer,  should  not  make 
any  finding  of  legal  responsibility  or  express  any  conclusion 
of  law  on  any  of  the  matters  specified  in  recommendation  25, 
above;  but  this  provision  should  not  preclude  the  jury  or  the 
presiding  officer,  as  the  case  may  be,  from  recommending 
changes  in  the  law  or  from  making  recommendations  designed 
to  prevent  the  recurrence  of  fatalities  similar  to  that  in  respect 
of  which  the  inquest  is  being  held. 
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27.  No  power  to  cause  a  person  to  enter  into  a  recognizance  be 
conferred  upon  the  presiding  officer  at  an  inquest. 

28.  These  duties,  powers  and  functions  of  the  Crown  attorney, 
prescribed  in  The  Coroners  Act,  be  retained  in  the  new 
Coroners  A  ct : 

a.  the  right  to  examine  and  cross-exarftlne  witnesses ; 

b.  the  right  to  require  that  persons  be  summoned  as  witnesses ; 

c.  the  responsibility  to  consent  before  an  inquest  may  be  held 
without  a  jury  in  a  provisional  judicial  district ; 

d.  the  responsibility  to  approve  of  the  person  appointed  to 
record  the  evidence ; 

e.  the  right  to  require  that  the  evidence  be  transcribed; 

f .  the  right  to  require  that  an  interpreter  be  employed ;  and 

g.  the  duties  and  functions  prescribed  under  the  schedules 
to  The  Coroners  Act. 

29.  Present  section  24  (1)  be  repeated  in  an  amended  form  in  the 
new  Coroners  Act  so  as  to  require  that  the  Crown  attorney 
attend  an  inquest  when  so  directed  by  the  Minister  of  Justice 
and  Attorney  General  or  when  his  presence  is  requested  by  the 
presiding  officer;  and  if,  when  requested  by  the  presiding  officer, 
he  is  prevented  by  his  other  duties  from  attending,  that  he  shall 
appoint  counsel,  who  shall  have  the  same  powers  at  the  inquest 
as  the  Crown  attorney,  to  attend  in  his  place. 

30.  Present  section  35  be  repeated  in  an  amended  form  in  the  new 
Coroners  Act,  adopting  the  language  of  present  section  13,  so  as  to 
avoid  designating  the  Crown  attorney  as  the  recipient  of  the 
original  inquest  verdict;  and  that  the  phrase  "every  recog- 
nizance" not  be  used  in  the  amended  section. 

31.  The  provision  in  present  section  24  (2),  respecting  the  representa- 
tion at  an  inquest  by  special  counsel  of  the  Minister  of  Justice 
and  Attorney  General  in  addition  to  or  in  lieu  of  the  Crown 
attorney,  be  repeated  in  the  new  Coroners  Act. 

32.  It  be  provided  by  regulation  under  the  new  Coroners  Act,  that 
every  inquest  be  opened,  adjourned  and  closed  in  a  formal 
manner. 

33.  Every  inquest  be  held,  where  possible,  in  a  court  room  or 
other  place  of  equal  dignity. 
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34.  The  code  of  ethics  for  coroners  prescribe  rules  respecting: 

a.  the  duty  to  preside  in  an  impartial  manner  at  an  inquest; 
and 

b.  the  duty  to  refrain  from  post-inquest  public  debate  over 
matters  occurring  during  the  inquest. 

Such  limitations  as  may  be  prescribed  should  not,  however,  be 
framed  so  as  to  restrict  or  appear  to  restrict  coroners  from 
advocating  changes  in  the  law. 


CONSEQUENTIAL  AND  MISCELLANEOUS 
MATTERS  —  CHAPTER  14 

The  Commission  recommends  that : 

1.  All  references  to  coroners'  inquests  and  coroners  be  deleted 
from  section  98  of  The  Jurors  Act. 

2.  A  provision  be  included  in  the  new  Coroners  Act  requiring  the 
coroner  to  issue  his  warrant  and  hold  an  inquest  where  an 
inquest  is  required  under  The  Mining  Act. 

3.  The  words  "having  jurisdiction"  be  deleted  from  section  169(2) 
of  The  Mining  A  ct. 

4.  Section  169  (3)  of  The  Mining  Act  be  repealed. 

5.  Section  169  (4)  of  The  Mining  Act  be  repealed. 

6.  A  provision  to  the  following  effect  be  substituted  for  the  first 
branch  of  section  169  (5)  of  The  Mining  Act: 

The  Engineer  and  any  person  authorized  to  act  on  his 
behalf  are  entitled  to  be  present  and  to  examine  or  cross- 
examine  any  witness  at  an  inquest  held  concerning  a 
death  caused  by  an  accident  in  or  in  connection  with 
a  mine,  in  accordance  with  the  provisions  of  The  Coroners 
Act  respecting  persons  with  standing  at  an  inquest. 

7.  The  remaining  matters  dealt  with  in  section  169  (5)  of  The 
Mining  Act  be  repealed  and  a  provision  to  the  following  effect 
be  included  in  the  new  Coroners  Act: 

At  an  inquest  held  concerning  a  death  caused  by  an 
accident  in  or  in  connection  with  a  mine,  the  Engineer  as 
designated  under  Part  IX  of  The  Mining  Act  and  any 
person  authorized  to  act  on  his  behalf  shall  be  deemed  to 
be  persons  with  standing  at  the  inquest  and,  if  the 
Engineer  or  someone  on  his  behalf  is  not  present,  the 
coroner  shall,  before  proceeding  with  the  evidence,  ad- 
journ   the    inquest    and   give    the    Deputy    Minister    of 
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Mines  and  Northern  Affairs  not  less  than  four  days' 
notice  of  the  time  and  place  at  which  the  evidence  is 
to  be  taken. 

8.  Section  13  (3)  of  Ontario  Regulation  102/66,  amending  section  41 
of  Regulation  523,  R.R.O.  1960,  made  under  The  Public  Hospitals 
Act,  be  revoked. 

9.  An  increased  emphasis  at  the  Basic  Educational  Course  for 
Coroners  be  placed  upon  training  in  the  fundamental  concepts 
of  natural  justice  and  procedural  rights,  as  they  are  reflected 
in  the  new  Coroners  Act. 

10.  A  special  comprehensive  course,  at  which  instruction  would  be 
offered  in  all  phases  of  the  coroner's  duties  and  responsibilities,  be 
established  by  the  Provincial  Chief  Coroner,  and  that  all  new 
coroners  be  required  to  attend  within  a  reasonably  short  time 
after  appointment. 

11.  A  policy  be  adopted  whereby  persons  newly  appointed  as 
coroners  would  attend  and  observe  one  or  more  inquests  con- 
ducted by  experienced  coroners  before  conducting  inquests 
themselves. 

12.  The  requirement  that  a  coroner  continue  his  education  as  a 
coroner  to  improve  his  standards  as  an  officer  of  the  coroner 
system  be  incorporated  into  the  code  of  ethics  for  coroners. 

13.  The  code  of  ethics  for  coroners  be  promulgated  no  later  than 
the  date  of  the  coming  into  force  of  the  new  Coroners  Act. 

14.  The  code  of  ethics  for  coroners  be  made  applicable,  mutatis 
mutandis,  to  persons  appointed  as  Commissioners  or  Assessors, 
in  respect  of  duties  performed  by  them  under  the  new  Coroners 
Act. 

15.  The  fees  payable  for  services  under  the  new  Coroners  Act 
be  prescribed  by  regulation  rather  than  by  statute,  and  that 
consideration  be  given  to  accomplishing  this  through  The 
Administration  of  Justice  Act,  1968. 

16.  A  provision  to  the  following  effect  be  included  in  the  new 
Coroners  Act: 

All  persons  holding  appointments  as  coronets  under  The 
Coroners  Act,  R.S.O.  I960,  c.  69,  as  amended,  shall  be 
deemed  to  have  been  appointed  in  accordance  with  the 
provisions  of  this  act. 

17.  The  new  Coroners  Act  repeal  rather  than  amend  The  Coroners 
Act,  R.S.O.  1960,  c.  69.  as  amended. 
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18.  The  new  Coroners  Act  not  be  a  re-enactment  of  The  Coroners  Act, 
R.S.O.  I960,  c.  69,  as  amended. 

19.  A  provision  be  included  in  the  new  Coroners  Act  to  the  effect  that 
after  the  coming  into  force  of  the  new  Coroners  Act,  every 
investigation  or  inquest  then  pending  or  under  way  which  was 
commenced  pursuant  to  a  warrant  issued  under  the  authority 
of  The  Coroners  Act,  R.S.O.  I960,  c.  69,  as  amended,  or  pur- 
suant to  the  direction  of  the  Minister  of  Justice  and  Attorney 
General  under  that  act,  shall  proceed  and  be  concluded  with  in 
accordance  with  the  provisions  of  that  act. 

20.  A  provision  be  included  in  the  new  Coroners  Act  to  the  effect 
that,  notwithstanding  that  it  is  not  a  re-enactment  of  The 
Coroners  Act,  R.S.O.  1960,  c.  69,  as  amended,  a  reference  in 
an  unrepealed  act  of  the  Provincial  Legislature,  or  in  a  rule, 
order  or  regulation  made  thereunder  to  such  repealed  act, 
shall,  as  regards  any  subsequent  transaction,  matter  or  thing 
be  held  and  construed  to  be  a  reference  to  the  provisions  of  the 
new  Coroners  Act,  and  if  tnere  is  no  provision  in  the  new 
Coroners  Act  relating  to  the  same  subject  matter,  the  repealed 
act  stands  good  and  shall  be  read  and  construed  as  unrepealed 
in  so  far  and  in  so  far  only  as  is  necessary  to  support,  main- 
tain or  give  effect  to  such  unrepealed  act,  or  such  rule,  order 
or  regulation  made  thereunder. 
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REPORT  ON  SUNDAY  OBSERVANCE  LEGISLATION  (1971) 

By  reference  dated  August  15,  1969,  the  Commission  was  asked  to 
undertake  a  study  and  review  of  the  Sunday  Observance  Legislation  in 
effect  in  Ontario  in  all  of  its  aspects. 

A  central  feature  of  the  report  is  an  analysis  of  the  constitutional 
basis  for  both  derivative  and  original  provincial  legislative  jurisdiction  in 
the  area  of  Sunday  legislation.  The  Commission  concluded  that  the 
Legislature  of  Ontario  has  the  constitutional  jurisdiction  to  enact  a  plenary 
scheme  of  Sunday  laws  respecting  provincial  fields  of  activity  as  long  as  the 
legislation  is  carefully  drawn  to  achieve  secular  and  not  religious  purposes. 
The  report  goes  on  to  deal  with  the  historical,  religious  and  legal 
background  of  the  relevant  legislation,  and  contains  a  treatment  of  the 
economic  background  of  Sunday  Observance  in  Ontario  and  the  findings  of 
attitudinal  and  behavioural  surveys  conducted  expressly  for  this  project. 

Based  on  this  information,  the  report  then  sets  out  the  Commission's 
proposals  and  alternatives  for  the  establishment  and  preservation  of  a 
weekly  pause  day  through  controls  on  Sunday  retail  sales;  commercial 
services,  businesses  and  the  employment  of  labour  on  Sunday;  recreational, 
entertainment  and  cultural  facilities  on  Sunday;  manufacturing,  production 
and  construction  on  Sunday;  and  tourist  areas.  The  report  also  covers 
related  topics  such  as  Sabbatarian  exemption;  enforcement  of  Sunday 
legislation;  labour  standards  with  respect  to  work  done  on  Sunday; 
contracts  made  on  Sunday;  and  the  question  of  legal  and  administrative 
proceedings  taken  on  Sunday. 
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REPORT  ON  SUNDAY  OBSERVANCE  LEGISLATION  (1971) 


CHAPTER  21 

SUMMARY  OF  PROPOSALS 
AND  ALTERNATIVES 


Chapter  9 

1.  Ontario  should  provide  legislative  support  for  a  uniform  weekly- 
pause  day  for  as  many  persons  as  possible.  (pp.  267  &  268) 

2.  The  uniform  weekly  pause  day  should  be  Sunday,  (pp.  269  &  270) 

3.  The  Ontario  legislation  providing  support  for  a  Sunday  pause 
day  should  be  secular,  and  not  religious,  in  both  purpose  and  effect. 

(pp.  269  &  270) 

4.  The  legislation  should  have  the  dual  secular  purposes  of 
(a)  preserving  a  quality  environment  for  the  pursuit  of  leisure 
activities  among  families  and  friends;  and  (b)  ensuring  that  as  many 
persons  as  possible  will  be  protected  from  being  required  to  work  on 
Sundays  against  their  will.  (pp.  271  &  272) 

5.  The  title  of  the  legislation  should  be  "The  Sunday  Leisure 
Act",  as  a  means  of  reflecting  its  secular  purpose  and  effect. 
Alternative  titles  which  might  be  considered  are  "The  Sunday  Act" 
or  "The  Sunday  Rest  and  Recreation  Act".  (p.  273) 

Chapter  10 

6.  The  Legislature  of  Ontario  has  the  constitutional  jurisdiction 
to  enact  a  plenary  scheme  of  Sunday  laws  respecting  provincial  fields 
of  activity  as  long  as  the  legislation  is  carefully  drawn  to  achieve 
secular  and  not  religious  purposes.  (p.  286) 

7.  This  secular  plenary  scheme  of  provincial  Sunday  laws  can 
take  either  a  prohibitive  or  a  permissive  form,  and  can  be  enforced  by 
means  of  fines  or  other  penalties.  (pp.  286-290) 

8.  If  the  Legislature  of  Ontario  wishes  to  enact  a  scheme  of  Sunday 
laws  to  achieve  religious  purposes  (which  we  would  not  propose),  then 
such  legislation  can  only  be  permissive  in  form  (but  with  limits  to  the 
permission),  operating  as  exceptions  from  the  general  prohibitions  in 
sections  4,  6  and  7  of  the  federal  Lord's  Day  Act.  Any  prohibitive 
Sunday  provisions  for  religious  purposes  must  be  made  by  the  Parliament 
of  Canada.  (pp.  277-279) 

9.  If  a  secular  plenary  scheme  of  Sunday  laws  is  to  be  enacted 
by  the  Legislature  of  Ontario,  as  we  have  proposed,  it  should  contain 
provisions  at  the  beginning  clearly  setting  forth  the  secular  purposes 
intended.  Also,  the  legislation  should  incorporate  all  provincial  laws 
respecting  Sunday,  either  by  direct  inclusion  or  by  cross-reference. 
Finally,  it  should  be  integrated  or  cross-referenced  with  "hours  of  work 
and  business"  provisions  under  The  Employment  Standards  Act,  The 
Municipal  Act  and  The  Industrial  Standards  Act.  (p.  291) 

371 
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Chapter  11 

10.  The  Ontario  scheme  of  Sunday  laws  should  prohibit  all  forms 
of  selling  on  Sunday  except  for  certain  clearly  defined  exceptions,  (p.  294) 

11.  The  exceptions  from  the  general  prohibition  of  Sunday  selling 
should  be  based  on  their  "essentiality",  as  measured  by  one  or  more 
of  the  following  determinants:  (1)  humanitarian;  (2)  emergency; 
(3)  perishability;  (4)  seasonal;  (5)  recreational;  (6)  familial;  (7)  con- 
venience; and  (8)  technical.  These  determinants  of  essentiality  should 
serve  as  rational  guidelines  against  which  demands  for  the  Sunday 
operation  of  specific  classes  of  stores  and  establishments  can  be  easily 
assessed.  (pp.  297-298) 

12.  Any  exceptions  from  the  general  prohibition  of  Sunday  selling 
should  be  carefully  regulated  and  contained  in  order  that  the 
intended  purposes  of  the  legislation  will  not  be  eroded  by  camouflaged 
selling  of  non-essential  items  through  "scrambled  merchandising". 

(pp.  298  &  299) 

13.  The  following  methods  of  regulation  and  containment  of 
"essential"   Sunday   selling   are   available   for   use   in   the   legislation: 

(I)  maximum  number  of  employees;  (2)  maximum  square  footage; 
(3)  product  or  trade  designation;  (4)  maximum  assessed  value  of 
premises  or  inventory;  (5)  hours  limitation;  (6)  location  restriction 
based  on  area  and  population  density;  (7)  rotational  system;  (8)  time 
of  year;  (9)  type  of  management;  (10)  other  physical  limitations;  and 

(II)  licensing.  (pp.  209-305) 

14.  The  following  classes  of  stores  and  business  establishments 
should  be  permitted  to  engage  in  "essential"  Sunday  selling,  subject 
to  regulation  and  containment:  (1)  gasoline  service  stations;  (2)  drug- 
stores; (3)  restaurants;  (4)  variety,  convenience  and  jug  milk  stores; 
(5)  tobacco  shops  and  newsstands;  (6)  confectionery  and  candy  shops; 
(7)  nurseries;  (8)  fresh  fruit  and  vegetable  stands;  (9)  souvenir  and 
novelty  shops;  and  (10)  antique  markets.  (pp.  305  &  306) 

15.  Gasoline  service  stations  should  be  regulated  and  contained 
on  Sunday  by:  (1)  a  strict  trade  designation  ("the  retail  sale  of 
gasoline  and  other  products  necessary  for  the  physical  operation  of 
motor  vehicles,  and  including  essential  motor  vehicle  repairs")  with 
a  10%  allowable  variance;  and  (2)  a  rotational  system;  both  of  which 
should  be  administered  by  a  provincial  licensing  body  for  each  trading 
area  of  the  province.  The  rotational  system  should  be  adopted  by  the 
licensing  body  after  canvassing  the  views  of  each  service  station 
operator  in  the  area,  and  should  ensure  that  one  service  station  is 
open  Sundays  in  every  village,  town  and  city,  and  thereafter  to  a 
maximum  of  20%  of  normal  weekday  capacity  with  provision  for  a 
reduction  to  5%  in  off-hours.  (pp.  306-308) 

16.  Drugstores  should  be  regulated  and  contained  on  Sundays 
by:  (1)  a  strict  trade  designation  ("store  selling  drugs,  medicines, 
medical  appliances  and  other  products  usually  sold  in  a  drugstore") 
with  a  10%  allowable  variance;  (2)  requiring  a  registered  pharmaceutical 
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chemist  to  be  on  the  premises  during  all  Sunday  hours;  and  (3)  a 
maximum  of  six  consecutive  hours  of  operation  as  determined  by  each 
store;  all  of  which  should  be  administered  by  a  provincial  licensing 
body.  One  drugstore  in  each  trading  area  of  the  province  should  be 
permitted  by  the  licensing  body  to  operate  with  no  hourly  restriction 
on  a  rotational  basis  for  emergency  purposes.  The  licensing  body 
should  be  empowered  in  any  given  trading  area  where  at  least  75%  of 
drugstores  request  it  to  adopt  a  rotational  system.  Any  pharma- 
ceutical chemist  or  his  employees  who  supply  medicines,  drugs  or 
medical  appliances  for  the  relief  of  sickness,  ailment  or  death  should 
be  exempted  from  the  Sunday  selling  prohibition  at  all  times. 

(pp.  308-310) 

17.  Restaurants  should  be  regulated  and  contained  on  Sundays 
by  a  strict  trade  designation  ("restaurants  serving  prepared  food") 
with  a  10%  allowable  variance.  (p.  311) 

18.  Variety,  convenience  and  jug  milk  stores  should  be  regulated  and 
contained  on  Sundays  by:  (1)  a  maximum  of  three  employees  for  the 
entire  day  including  the  owner  or  manager;  (2)  a  maximum  of  2,000 
square  feet  of  combined  sales  and  stock  area;  (3)  a  maximum  of  six 
consecutive  hours  of  operation  as  determined  by  each  store;  all  of 
which  should  be  administered  by  a  provincial  licensing  body.  In 
addition,  the  licensing  body  should  be  empowered,  on  application  by 
one  or  more  stores  in  a  trading  area,  to  impose  a  rotational  system 
on  Sundays  for  that  area  where,  in  the  opinion  of  the  licensing  body, 
the  convenience  needs  of  the  residents  of  the  area,  would  be  adequately 
served  by  such  a  system.  (pp.  313-316) 

19.  Tobacco  shops  and  newsstands  should  be  regulated  and  con- 
tained on  Sundays  by:  (1)  a  product  designation  ("establishments 
whose  principal  trade  consists  of  selling  either  tobacco  products  or 
printed  materials  published  on  a  periodical  basis  with  a  frequency  of 
at  least  four  times  per  annum,  or  both")  with  a  30%  allowable 
variance;  (2)  an  assessment  of  need  in  each  trading  area  as  deter- 
mined by  the  licensing  body  having  regard  to  such  factors  as 
accessibility  to  consumers  and  alternative  sources  of  supply;  and  (3)  a 
maximum  of  six  consecutive  hours  of  operation  as  determined  by 
each  store.  Tobacco  shops  and  newsstands  located  in  hotels,  motels 
and  other  lodging  facilities  should  not  be  subject  to  the  licensing 
requirement  except  where  it  appears  to  the  licensing  body  that 
more  than  30%  of  the  products  of  these  establishments  are  sold  to 
persons  who  are  not  guests  at  the  hotel,  motel  or  lodging  facility,    (p  316) 

20.  Confectionery  and  candy  shops  should  be  regulated  and  con- 
tained on  Sundays  by  a  strict  trade  designation  ("confectionery 
and  candy  shops,  but  not  including  bakeshops")  with  a  10%  allow- 
able variance,  (p.  317) 

21.  Nurseries  should  be  regulated  and  contained  on  Sundays  by: 
(1)  a  product  designation  ("nurseries  for  the  sale  of  growing  trees, 
shrubs,  plants  and  flowers  for  outdoor  planting")  with  a  10%  allow- 
able variance;  and  (2)  a  time  of  year  limitation  to  the  months  of 
April,  May,  the  first  fifteen  days  of  June,  the  last  fifteen  days  of 
September  and  the  month  of  October.  (p.  318) 
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22.  Fresh  fruit  and  vegetable  stands  should  be  regulated  and 
contained  by:  (1)  a  product  designation  ("the  sale  of  fresh  fruit  and 
vegetables")  with  a  10%  allowable  variance;  and  (2)  a  time  of  year 
limitation  to  the  period  from  May  1  to  October  21,  or  alternatively, 
during  the  time  when  daylight  saving  time  is  in  force  throughout  the 
province.  (p.  318) 

23.  Souvenir  and  novelty  shops  should  be  regulated  and  contained 
on  Sundays  by:  (1)  a  trade  designation  ("souvenir  and  novelty  shops") 
with  a  price  limitation  (".  .  .  in  which  70%  of  all  items  are  sold  at  a 
price  of  $10  or  less");  (2)  an  assessment  of  tourist  demand  by  the 
licensing  body  having  regard  to  such  factors  as  location  and  the 
presence  of  hotels  and  tourist  attractions  and  the  amount  of  non- 
resident traffic  in  each  area ;  and  (3)  a  maximum  of  six  consecutive 
hours  of  operation  as  determined  by  each  store;  all  of  which  should  be 
administered  by  a  provincial  licensing  body.  (p.  319) 

24.  Antique  markets  should  be  regulated  and  contained  on  Sunday 
by  a  restriction  to  twelve  Sundays  of  their  own  choosing  each  year 
upon  approval  of  the  provincial  licensing  body  that  they  are  a  bona  fide 
antique  market.  (p.  319) 

25.  The  provincial  licensing  body  should  be  appointed  by  the 
Lieutenant  Governor  in  Council  to  hold  office  during  pleasure.  Licensing 
standards  should  be  contained  in  the  legislation  as  far  as  possible. 
Any  discretion  granted  to  the  licensing  body  should  be  stated  to  be 
subject  to  particular  purposes  or  policies  clearly  expressed  in  the 
legislation.  The  structure  and  organization  of  the  licensing  body  and  all 
matters  of  procedure,  appeals  and  judicial  review  respecting  licence 
applications,  refusals,  renewals,  suspensions  or  revocations  should 
conform  to  the  recommendations  of  the  Royal  Commission  Inquiry  into 
Civil  Rights,  Report  No.  1  (Ontario)  pertaining  to  licensing. 

(pp.  320  &  321) 
Chapter  12 

26.  The  Ontario  scheme  of  Sunday  laws  should  prohibit  commercial 
services,  businesses  and  the  employment  of  labour  on  Sunday  except 
for  certain  clearly  defined  exceptions.  This  prohibition  should  be 
supplementary  to  the  general  prohibition  of  selling  on  Sunday,  and 
should  be  stated  in  the  following  words:  "It  shall  be  unlawful  on 
Sunday  for  any  person  (a)  to  engage  in  or  conduct  business  or 
labour  for  profit  in  the  usual  manner  and  location  or  to  operate  a 
place  of  business  open  to  the  public;  (b)  to  cause,  direct  or  authorize 
any  employee  or  agent  to  engage  in  or  conduct  business  or  labour  for 
profit  in  the  usual  manner  and  location,  or  to  operate  a  place  of 
business  open  to  the  public."  (p.  326) 

27.  The  exceptions  from  the  prohibition  in  26  should  be  based  on 
their  "essentiality",  as  measured  by  one  or  more  of  the  following 
determinants:  (1)  humanitarian;  (2)  emergency;  (3)  perishability; 
(4)  seasonal ;  (5)  recreational ;  (6)  familial ;  (7)  convenience ;  and  (8) 
technical.  These  determinants  of  essentiality  should  serve  as  rational 
guidelines  against  which  demands  for  the  Sunday  operation  of  com- 
mercial services,  businesses  and  the  employment  of  labour  on  Sunday 
can  be  easily  assessed.  (pp.  327  &  328) 


25-6 


28.  The  following  commercial  services,  businesses  and  employment 
of  labour  should  be  permitted  on  Sunday,  subject  to  regulation  and 
containment:  (1)  hotels,  motels  and  other  lodging  facilities;  (2)  essen- 
tial maintenance  and  domestic  services;  (3)  services  of  real  estate 
agents;  (4)  laundromats  and  other  coin-operated  establishments; 
(5)  transportation  services;  (6)  power,  water  and  heating  services; 
(7)  communications  services;  (8)  services  to  protect  persons  or 
property  in  danger  of  injury  or  destruction;  (9)  services  ancillary  to 
classes  of  stores  or  establishments  excepted  from  the  Sunday  selling 
prohibition;  (10)  services  permitted  under  section  11  of  the  federal 
Lord's  Day  Act;  (11)  services  which  are  of  a  recreational,  entertain- 
ment or  cultural  nature;  and  (12)  manufacturing,  production  and 
construction  services  which  must  operate  continuously  as  a  matter  of 
technical  or  economic  necessity.  (p.  328) 

29.  Hotels,  motels  and  other  lodging  facilities  should  not  be  speci- 
ally regulated  in  respect  of  Sunday  operations  except  to  the  extent 
that  they  contain  stores,  shops  or  commercial  services  which  are 
either  prohibited  or  regulated  on  Sunday,  in  which  case  they  should 
be  subject  to  the  proposals  we  have  put  forth  for  these  stores,  shops 
or  services.  (p.  329) 

30.  Essential  maintenance  and  domestic  services  should  not  be 
specially  regulated  in  respect  of  their  performance  on  Sundays 
except  by  the  term  "essential  maintenance  of  buildings,  equipment  and 
machinery  and  domestic  services".  (pp.  329  &  330) 

31.  Services  of  real  estate  agents  should  be  permitted  on  Sunday 
except  in  respect  of  houses  which  are  occupied  or  apartment  buildings 
or  attached  town-houses  which  are  occupied  to  the  extent  of  50% 
of  the  units.  The  actual  sale  or  rental  of  premises  on  Sunday 
should  be  prohibited.  (p.  330) 

32.  Laundromats  and  other  coin-operated  establishments  should 
not  be  specially  regulated  in  respect  of  Sunday  operations  except  by 
a  limitation  to  a  maximum  of  one  employee  (including  the  owner  or 
manager)  for  maintenance  and  security  purposes.  (p.  330) 

33.  Transportation  of  persons  on  Sundays  should  not  be  specially 
regulated.  Transportation  of  freight  on  Sunday  should  be  regulated 
by  licences  granted  by  the  administrative  tribunal  or  government 
department  responsible  for  the  general  regulation  of  those  transportation 
undertakings  within  provincial  jurisdiction.  In  particular,  Sunday 
trucking  should  be  regulated  by  the  Ontario  Highway  Transport 
Board  and  should  be  prohibited  except  for  the  transportation  of 
perishable  freight  under  the  authority  of  a  special  perishable  freight 
licence  granted  by  the  Board  stating  the  permitted  hours  of  Sunday 
operation  and  the  perishable  products  for  which  the  licence  is  applicable. 
The  government  of  Ontario  should  request  the  government  of  Canada 
to  delegate  to  the  Ontario  Highway  Transport  Board  the  regulation 
of  Sunday  trucking  in  Ontario  which  is  now  under  federal  juris- 
diction. Also,  the  government  of  Canada  should  be  requested  to  amend 
section  11(%)  of  the  federal  Lord's  Day  Act  to  reflect  this  arrangement. 

(pp.  331-333) 
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34.  Power,  water  and  heating  services  should  not  be  specially 
regulated  on  Sundays  except  for  a  prohibition  of  delivery,  repair  or 
maintenance  work  which  is  not  of  an  essential  nature.  (p.  333) 

35.  Communications  services  should  not  be  specially  regulated  on 
Sundays  except  for  a  prohibition  of  those  services  not  directly  related 
to  the  daily  or  continuous  operation  of  the  communications  facility 
in  question.  (p.  333) 

36.  Services  to  protect  persons  or  property  in  danger  of  injury 
or  destruction  should  not  be  regulated  on  Sundays.  (p.  334) 

37.  Services  ancillary  to  classes  of  stores  or  establishments  excepted 
from  the  Sunday  selling  prohibition  should  be  regulated  by  the 
requirement  that  they  be  performed  on  the  premises  of  the  store  or 
establishment  in  question  and  be  directly  related  to  the  items  per- 
mitted to  be  sold.  (p.  334) 

Chapter  13 

38.  All  recreational,  entertainment  and  cultural  facilities  in  Ontario 
should  be  permitted  to  operate  on  Sundays,  subject  only  to  municipal 
regulation  or  prohibition  by  bylaw.  (pp.  337  &  338) 

39.  The  province  should  not  limit  these  activities  to  any  specific 
areas  or  prescribe  any  time  of  commencement  or  termination.         (p.  339) 

40.  Any  municipal  bylaw  providing  for  the  regulation  or  pro- 
hibition of  these  activities  by  prescribing  the  time  of  commencement  or 
termination  or  otherwise  should  be  directed  towards  secular  and  not 
religious  objects.  (p.  338) 

41.  Where  regional  municipal  governments  are  in  existence,  the 
regulatory  and  prohibitory  powers  over  recreational,  entertainment 
and  cultural  facilities  should  be  delegated  to  the  regional  government 
unit  and  not  to  each  municipal  government  within  the  region. 

(pp.  339  &  340) 

42.  The  regulation  under  The  Game  and  Fish  Act  prohibiting  Sunday 
hunting  in  various  parts  of  the  province  should  be  repealed.  Sunday 
hunting  should  be  treated  in  the  same  manner  as  ail  other  forms  of 
recreation  on  that  day,  i.e.,  permitted  unless  regulated  or  prohibited  by 
local  bylaw.  (pp.  340  &  341) 

Chapter  14 

43.  The  Ontario  scheme  of  Sunday  laws  should  prohibit  the 
employment  of  any  person  on  Sunday  in  a  manufacturing,  production 
or  construction  enterprise  run  for  a  profit,  except  for  certain  clearly 
defined  exceptions.  (p.  343) 

44.  The  exceptions  from  the  prohibition  in  43  should  be  deter- 
mined by  the  need  for  continuous  or  seven-da)'  production  based  on 
technical  or  economic  necessity.  (pp.  343  &  344) 
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45  The  following  industries  should  be  permitted  to  operate  on 
Sundays:  (1)  mining,  concentrating  and  smelting;  (2)  petroleum 
refining;  (3)  primary  steel  production;  (4)  pulp  and  paper  production; 
(5)  chemical  refining  and  production;  (6)  commercial  fishing;  and 
(7)  necessary  agricultural  activities.  (pp.  344  &  345) 

46.  Provision  should  be  made  in  the  legislation  for  such  further 
excepted  classes  of  industries  as  are  designated  by  the  Lieutenant 
Governor  in  Council  for  reasons  of  technical  or  economic  necessity. (p.  345) 

Chapter  15 

47.  The  provincial  licensing  body  should  be  empowered  to  grant 
additional  exemptions  from  the  Sunday  prohibitions  for  any  class  of 
store  or  business  establishment  within  any  regions,  townships  or 
municipalities,  or  parts  thereof,  which  are  designated  as  "tourist 
areas"  by  the  Lieutenant  Governor  in  Council.  (pp.  347  &  349) 

48.  Tourist  area  exemptions  should  be  granted  upon  application 
by  one  or  more  stores  or  business  establishments  within  a  class,  and 
should  specify  the  class  and  the  time  of  year.  They  should  not  be 
capable  of  being  restricted  to  sub-areas  within  a  tourist  area  nor  to 
specific  stores  or  business  establishments,  nor  should  it  be  restricted 
as  to  time  of  day.  (p.  348) 

49.  Before  granting  a  tourist  area  exemption,  the  licensing 
body  should  be  required  to  convene  a  conference  to  consider  (1)  the 
views  of  all  other  stores  or  business  establishments  in  the  class  under 
review;  (2)  the  views  of  the  regional,  township  and  municipal 
councils  in  the  tourist  area  under  review;  (3)  the  recreational,  entertain- 
ment and  cultural  needs  of  the  tourists  in  the  area,  having  regard  to 
the  importance  of  the  tourist  industry  to  the  economic  well-being  of 
that  area;  and  (4)  the  views  of  employees  in  that  class  of  store  or 
business  establishment  for  which  the  application  is  made.  The  licens- 
ing body  should  also  be  required  to  advertise  its  intention  of  making  a 
tourist  area  exemption  order  before  so  doing,  and  should  take  into 
account  any  written  objections  received.  (pp.  348  &  349) 

Chapter  16 

50.  The  Ontario  scheme  of  secular  Sunday  laws  should  not  contain 
a  Sabbatarian  exemption  clause.  (pp.  351  &  352) 

Chapter  17 

51.  The  Ontario  scheme  of  Sunday  laws  should  not  include  the 
type  of  prosecutory  discretion  contained  in  section  16  of  the  federal 
Lord's  Day  Act.  Instead,  prosecutions  for  violations  of  the  legislation 
should  proceed  on  the  same  basis  as  for  any  other  provincial 
legislation  creating  offences  for  violations  of  its  substantive  pro- 
visions, i.e.,  without  requiring  the  consent  of  the  Attorney  General 
or  his  Deputy.  (pp.  354-357) 

52.  Maximum  fines  for  offences  under  the  Ontario  scheme  of 
Sunday  laws  should  be  set  at  $100  for  individuals  and  $1,000  for 
corporations  on  first  offence;  and  $250  for  individuals  and  $2,500  for 
corporations  on  second  and  subsequent  offences.  (p.  357) 
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Chapter  18 

53.  The  One  Day's  Rest  in  Seven  Act  should  be  expanded  to  cover 
all  employers  in  all  parts  of  the  province,  not  just  those  employers 
operating  hotels,  restaurants  and  cafes  in  communities  of  10,000  popu- 
lation or  more.  (p.  359) 

54.  Exemptions  from  the  minimum  one  day's  rest  in  seven 
requirement  should  be  permitted  by  the  licensing  body  for  individual 
or  classes  of  industries  or  businesses  on  the  basis  of  humanitarian, 
economic,  emergency  or  seasonal  considerations.  Before  making  an 
exemption  order,  the  licensing  body  should  be  required  to  consult 
the  employees  to  be  affected,  either  through  their  union  or  individually, 
and  also  other  employers  to  be  affected.  Provision  should  be  made  for 
public  hearings  where  necessary.  (p.  360) 

55.  All  exemption  orders  issued  by  the  licensing  body  should  require 
exempted  employers  to  provide  employees  with  compensatory  time 
off  of  a  total  duration  at  least  equivalent  to  twenty-four  hours  in 
every  seven  days.  (p.  360) 

56.  The  One  Day's  Rest  in  Seven  Act,  expanded  and  modified  as 
proposed  above,  should  be  brought  into  and  integrated  with  the 
legislative  scheme  for  Sunday  which  we  have  proposed.  Alternatively, 
it  should  be  integrated  with  The  Employment  Standards  Act,  which 
should  then  be  cross-referenced  with  the  legislative  scheme  for 
Sunday.  (pp.  361  &  362) 

57.  Neither  the  Ontario  scheme  of  Sunday  laws  nor  The  Employ- 
ment Standards  Act  should  include  a  requirement  of  premium  rates  for 
Sunday  work.  (pp.  362  &  363) 

Chapter  19 

58.  The  validity  of  contracts  made  on  Sunday  should  be  deter- 
mined by  the  Courts  in  accordance  with  the  general  rules  relating  to 
illegal  contracts.  Therefore,  if  a  contract  is  made  on  Sunday  in 
violation  of  a  Sunday  observance  law,  it  should  continue  to  be 
unenforceable.  (pp.  364-366) 

59.  There  should  be  no  changes  in  the  common  law  rule  invalidating 
Court  proceedings  on  Sunday.  Similarly,  there  should  be  no  change  in 
section  126  of  The  Judicature  Act  which  invalidates  the  service  or 
execution  on  Sunday  of  any  legal  process.  (pp.  366  &  367) 

60.  The  term  "Lord's  Day"  in  section  126  of  The  Judicature  Act 
should  be  amended  to  read  "Sunday".  (p.  367) 

Chapter  20 

61.  The  administration  of  the  Ontario  scheme  of  Sunday  laws 
proposed  should  be  the  responsibility  of  the  Department  of  Labour. 

(pp.  368-370) 
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REPORT  ON  LAND  REGISTRATION  (1971) 

In  this  report  the  Commission  recommends  the  adoption  of  and 
conversion  to  an  improved  and  computerized  land  registration  system.  It 
also  deals  with  the  essential  components  and  principles  of  such  a  system. 
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REPORT  ON  LAND  REGISTRATION  (1971) 


CHAPTER  X 

GENERAL  SUMMARY  OF  RECOMMENDATIONS 

Set  our  below  is  a  summary  of  the  Commission's  Recommendations. 

THE  CHOICE  OF  THE  GENERAL  SYSTEM 
—CHAPTER  III 

The  Commission  recommends  that  an  improved  land  titles  system 
should  be  the  sole  system  for  land  registration  in  Ontario,  and  should 
be  called  the  "Land  Registration"  system. 

THE  LAND  REGISTRATION  SYSTEM 
—CHAPTER  IV 

The  Commission  recommends  that: 

1.  The  existence  and  ownership  of  the  fee  simple  absolute,  charges, 
leases  (subject  to  the  limitations  on  length  of  terms  of  leases  in 
the  existing  land  titles  system),  and  easements  should  be 
affirmed. 

2.  The  owners  of  claims  for  which  affirmations  of  existence  and 
ownership  are  not  to  be  made  should  be  able  to  register  the 
documents  that  create  their  claims. 

3.  Owners  of  charges,  leases,  and  easements  should  be  able  to 
register  documents  that  create  their  claims,  without  having 
affirmations  made. 

4.  The  owners  of  claims  should  be  able  to  register  cautions. 

5.  If  any  interest  for  which  an  affirmation  of  existence  and  owner- 
ship is  not  made  is  created  in  a  registered  document  and  is 
terminated  or  appears  to  be  terminated,  an  affirmation  should 
be  made  that  the  interest  is  terminated. 

6.  A  power  to  rectify  affirmations  in  appropriate  situations  should 
be  given. 

7.  Compensation  should  be  paid  for  interests  that  are  extinguished 
by  making  affirmations  without  the  consent  or  fault  of  the 
owners. 

8.  With  two  exceptions  the  compensation  should  be  unlimited  and 
should  represent  the  value  of  the  interest.  The  two  exceptions 
are:  (1)  claims  that  secure  the  payment  of  money  should  be 
limited  by  the  value  of  the  land  less  the  value  of  any  prior 
claims;  and  (2)  the  substance  of  the  existing  limitation  for 
interests  in  the  land  that  derive  their  value  from  minerals 
should  be  preserved. 
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9.  The  arrangements  for  future  claims,  trusts  and  concurrent  in- 
terests in  the  existing  land  titles  system  should  be  preserved 
until  reports  are  made  about  the  basic  principles  of  real  property 
law,  and  trusts. 

10.  Registration  should  give  priority  over  unregistered  claims  or 
claims  registered  later,  except  that  registration  should  give 
priority  over  a  claim  created  before  the  creation  of  the  registered 
claim  only  if  the  registered  claim  was  acquired  for  value  and 
without  fraud. 

11.  The  protection  for  the  priority  of  short-term  leases  in  the 
existing  land  titles  system  should  be  continued. 

THE  CLAIMS  THAT  NEED  NOT  BE 
REGISTERED— CHAPTER  V 

The  Commission  recommends  that: 

1.  The  liens  of  the  government  against  specified  parcels  should  be 
registered  to  be  effective,  except  the  lien  to  secure  payment  of 
municipal  taxes  and  any  other  debts  that  are  secured  and  col- 
lected through  this  lien. 

2.  The  liens  of  the  government  against  all  land  owned  by  a  debtor 
should  be  abolished,  except  the  liens  to  secure  payment  of 
corporations  tax  and  succession  duty. 

3.  The  lien  to  secure  payment  of  corporations  tax  should  secure 
debts  of  only  current  owners  in  the  land  registration  system. 

4.  The  liens  to  secure  payment  of  succession  duty  should  secure 
only  duty  levied  after  the  death  of  the  current  owner  in  the  land 
registration  system. 

5.  The  lien  to  secure  payment  of  corporations  tax  should  extend 
only  to  the  fee  simple  in  the  land  registration  system. 

6.  Consents  from  the  Department  of  Revenue  should  be  required 
for  a  transfer  in  the  land  registration  system  of  any  interest  that 
is  affirmed  and  that  may  be  subject  to  the  lien  to  secure  payment 
of  corporations  tax  or  the  hen  to  secure  payment  of  succession 
duty.  If  a  lien  is  claimed  against  the  current  owner,  the  transfer 
may  be  made,  but  subject  to  the  lien,  and  the  lien  should  be 
recorded  against  the  parcel. 

7.  Writs  of  execution  should  secure  debts  of  only  current  owners  in 
the  land  registration  system,  and  should  be  delivered  to  the 
appropriate  office  to  be  effective. 

8.  A  search  should  be  made  at  the  time  of  each  transfer  in  the  land 
registration  system  to  ascertain  whether  writs  of  execution  exist 
against  the  owner.  If  an  execution  exists  against  the  owner,  the 
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transfer  may  be  made  but  subject  to  the  execution,  and  the  writ 
of  execution  should  be  recorded  against  the  parcel. 

9.  All  by-laws  passed  under  section  30  of  The  Planning  Act,  and 
similar  by-laws,  must  be  registered  to  be  effective.  These  by- 
laws need  not  be  indexed  against  any  of  the  parcels  affected,  but 
must  be  kept  consolidated  and  in  a  reasonably  usable  form. 

10.  Any  order  made  by  any  government  department  to  make 
changes  in  land  or  buildings  that  includes  remedies  affecting  the 
land  or  buildings,  and  not  the  owner  personally,  must  be  regis- 
tered to  be  effective  against  a  bona  fide  purchaser  for  value. 

11.  The  affirmations  of  ownership  in  the  land  registration  system 
should  include  an  affirmation  that  a  violation  of  section  26  of 
The  Planning  Act  does  not  deny  the  ownership. 

12.  Claims  against  land  governed  by  the  land  registration  system 
may  not  be  acquired  or  extinguished  by  adverse  possession. 

13.  The  policy  whereunder  rights  acquired  under  The  Expropriations 
Act,  1968-69  are  registered  against  parcels  governed  by  the 
existing  systems  should  be  continued  under  the  land  registration 
system. 

14.  Statutes  containing  provisions  under  which  the  present  and 
future  use  and  value  of  land  may  be  affected  by  an  agreement 
between  the  owner  of  the  land  and  the  government,  should 
contain  a  provision,  to  the  effect  that  the  agreement  shall  not  be 
binding  upon  the  original  owner's  successors  in  title  unless 
registered. 

DESCRIPTIONS  AND  BOUNDARIES 
—CHAPTER  VI 

The  Commission  recommends  that: 

1.  A  co-ordinate  control  system  should  be  established. 

2.  The  extent,  design,  installation  and  cost  of  the  system  should  be 
determined  and  shared  by  the  prospective  users. 

3.  The  system  should  be  used  for  indexing  parcels  and  to  record  the 
location  of  monuments;  the  possibility  of  use  of  the  system  for 
creation  of  boundaries  by  the  specification  of  co-ordinates  alone 
should  be  explored  through  more  analysis  and  experimentation. 

4.  Controls  of  the  general  nature  used  in  the  existing  land  titles 
systems  over  descriptions,  plans  and  surveys  should  be  con- 
tinued in  the  land  registration  system. 

5.  Affirmations  that  no  conflicts  appear  from  the  terms  of  other 
descriptions  should  be  made  for  all  descriptions  in  the  land 
registration  system. 


26-5 


6.  Affirmations  of  the  location  of  boundaries  should  be  an  ultimate 
objective  of  the  land  registration  system. 

7.  Affirmations  of  precise  location  should  eventually  be  made  for 
most  boundaries  created  in  the  future  and  for  some  existing 
parcels. 

8.  Affirmations  of  approximate  location  should  eventually  be  made 
for  most  existing  parcels. 

REGISTRATION  OF  TITLE  TO  LAND  AS  A  PROBLEM 
OF  MANAGEMENT  OF  RECORDS— CHAPTER  VII 

The  Commission  recommends  that: 

1.  A  computer  system  should  be  used  for  land  registration.  The 
major  elements  of  this  system  are: 

(a)  a  record  for  each  parcel  should  be  stored  in  a  central 
computer.  This  record  should  include  the  name  of  the 
owner,  and  references  to  the  description  and  current 
documents.  The  record  should  also  include,  as  supple- 
mentary information,  the  date,  names  of  parties,  and 
kind  of  each  current  document,  and  summaries  of  the 
terms  of  payment  of  charges; 

(b)  the  records  in  the  computer  should  be  available  in  local 
offices  through  remote  terminals; 

(c)  the  descriptions  and  microfilm  reproductions  of  the  regis- 
tered documents  should  be  stored  in  the  local  offices; 

(d)  registrations  should  be  made  at  the  local  offices  for  the 
parcels  that  are  affected ; 

(e)  the  microfilm  reproductions  and  the  changes  in  the  record 
stored  in  the  computer  should  be  made  at  a  central 
office;  and 

(f)  copies  of  descriptions  and  documents  for  searches  should 
be  obtainable  by  mail. 

2.  An  index  that  is  derived  from  co-ordinates  and  designed  in  co- 
operation with  other  prospective  users  should  be  used. 

CONVERSION— CHAPTER  VIII 

The  Commission  recommends  that : 

1.  The  initial  stage  of  conversion  to  the  land  registration  system 
should  be  composed  of, 

(a)  the  conversion  to  the  affirmations  of  title; 
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(b)  the  conversion  to  the  affirmations  of  descriptions; 

(c)  the  limitation  of  the  liens  to  secure  payment  of  corpora- 
tions tax  and  succession  duty  and  writs  of  execution  to 
liens  against  current  owners  only; 

(d)  the  preparation  and  conversion  to  the  co-ordinate  index 
and  the  index  maps;  and 

(e)  the  conversion  to  the  computer  system. 

2.  The  province  should  be  divided  into  areas,  to  be  specified  by 
administrative  determination,  and  this  initial  stage  of  conver- 
sion should  be  done  for  all  the  parcels  in  each  area  at  the  same 
time. 

3.  Conversion  to  affirmations  of  the  location  of  boundaries  should 
be  made  during  this  initial  stage  only  for  parcels  for  which  the 
existing  information  is  adequate.  For  the  remaining  parcels, 
these  affirmations  should  be  made  later,  and  only  when  justified 
by  need  and  cost. 

4.  The  government  liens  against  specified  parcels  and  the  liens 
against  all  land  owned  by  a  debtor  that  are  to  be  abolished, 
should  be  abolished  throughout  the  province  after  a  reason- 
able warning  period. 

5.  Compensation  should  be  paid  for  interests  extinguished  by  con- 
version, except  the  liens  of  the  government. 


THE  REGISTRY  SYSTEM,  TITLE  INSURANCE  AND 
THE  STRUCTURE  OF  GOVERNMENT— CHAPTER  IX 

The  Commission  recommends  that: 

1.  Because  of  the  recommendations  made  in  this  report  for  the 
adoption  of  a  new  system  of  land  registration,  no  substantial 
changes  should  be  made  to  improve  the  existing  registry  and 
land  titles  systems  pending  the  adoption  of  the  new  system. 

2.  The  use  of  title  insurance  should  not  be  encouraged  and  should 
not  be  an  element  of  improvements  made  in  land  registration. 

3.  The  executive  staff  of  the  administrative  staff  for  land  regis- 
tration should  be  greatly  expanded. 

4.  The  executive  staff  should  have  more  extensive  and  permanent 
arrangements  for  communication  with  the  legal  profession. 
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REPORT  ON  THE  CHANGE  OF  NAME  ACT  (1971) 

A  study  was  undertaken  of  certain  jurisdictional  and  discriminatory 
aspects  of  The  Change  of  Name  Act,  R.S.O.  1960,  c.  49,  as  amended, 
which  allowed  only  persons  who  were  British  subjects  to  apply  for  a 
change  of  name,  and  also  imposed  certain  limitations  upon  the  ability  of  a 
married  woman  to  change  her  name  that  do  not  apply  to  single  women  or 
to  men,  whether  married  or  single. 

The  Commission  recommended  that  the  British  subject  provisions  be 
deleted  and  that  the  court's  jurisdiction  under  the  Act  be  made  to  depend 
upon  the  fact  of  ordinary  residence  within  Ontario  for  a  period  of  one 
year. 

In  addition,  the  Commission  concluded  that  the  disparity  between  the 
rights  of  married  men  and  married  women  to  apply  under  the  Act  cannot 
be  justified.  Accordingly,  it  was  recommended  that  the  rights  of  married 
women  under  the  Act  should  be  assimilated  to  those  of  married  men,  so 
that  both  would  be  treated  the  same  in  the  matter  of  an  application  for  a 
change  of  name. 
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REPORT  ON  THE  CHANGE  OF  NAME  ACT  (1971) 


SUMMARY  OF  RECOMMENDATIONS 

In  summary,  the  Commission's  recommendations  are: 

1.  Jurisdiction  under  The  Change  of  Name  Act  should  depend 
only  upon  an  applicant's  ordinary  residence  in  Ontario  for  a 
period  of  one  year  immediately  prior  to  making  the  application, 
and  upon  his  having  attained  the  age  of  eighteen  years.  There 
should  be  no  requirement  that  an  applicant  be  a  British  subject. 

The  present  requirement  of  residence  within  a  county  or  district 
for  one  year  before  making  application  to  a  judge  of  the  county 
or  district  court  should  in  addition  be  retained. 

2.  The  rights  of  married  women  under  the  Act  should  be  assimi- 
lated to  those  of  married  men,  so  that  men  and  women  will  be 
treated  identically  under  The  Change  of  Name  Act. 

Suggested  amendments  to  the  Act  whereby  these  recommendations 
may  be  put  into  effect  are  set  out  in  an  Appendix  to  this  Report. 
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REPORT  ON  THE  MORTGAGES  ACT,  SECTION  16  (1971) 

Section  16  of  The  Mortgages  Act,  R.S.O.  1960,  c.  245  was  intended 
to  grant  a  prepayment  privilege  after  five  years  to  a  non-corporate 
mortgagor  on  offering  to  pay  the  principal  and  interest  then  due,  together 
with  three  months'  further  interest  in  lieu  of  notice.  Once  such  a  tender 
had  been  made,  no  further  interest  would  be  due  or  payable  under  the 
mortgage.  Since  to  refuse  to  accept  the  offer  would  be  uneconomic  for  the 
mortgagee,  in  reality,  the  mortgagor  could  pay  off  the  debt  owing  at  any 
time  after  five  years. 

Two  primary  difficulties  were  identified  with  the  section.   First,  it 
did  not  confer  a  clear  right  to  a  discharge,  but  only  a  means  of  terminating 
the  payment  of  interest.  Second,  many  mortgages  on  private  dwellings  are 
given  by  an  incorporated  builder-vendor.   Neither  this  mortgagor  nor  its 
successors  in  title  could  exercise  any  prepayment  rights  under  the  section. 

With  respect  to  the  first  difficulty,  the  Commission  recommended 
that  the  Act  should  confer  upon  a  non-corporate  mortgagor  a  right  to 
demand  a  discharge  of  the  mortgage  rather  than  the  right  that  interest 
should  cease.  With  respect  to  the  second  difficulty,  the  Commission 
recommended  that  a  subsection  be  added  specifically  allowing  the  statutory 
right  to  prepayment  where  the  mortgagor  at  the  time  is  a  natural  person 
and  the  mortgage  covers  a  dwelling-house  or  a  dwelling-unit  in  a  multi- 
unit  structure 
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REPORT  ON  THE  MORTGAGES  ACT,  SECTION  16  (1971) 


VII.    Summary  of  Recommendations 

The  Commission  recommends  that: 

1.  Subsection  1  of  section  16  of  The  Mortgages  Act  be  amended  so 
that  the  clause  "no  further  interest  is  chargeable,  payable  or 
recoverable  at  any  time  thereafter  on  the  principal  money  or 
interest  due  under  the  mortgage"  is  deleted,  and  a  new  clause 
added  such  that  where  a  mortgagor  could  formerly  have  offered 
prepayment  he  may  now  require  acceptance  of  such  prepayment 
and  demand  a  discharge  of  the  mortgage, 

(See  page  8) 

2.  A  new  subsection  be  added  to  section  16  of  The  Mortgages  Act 
declaring  that  subsection  2  does  not  apply  to  a  mortgage  of  a 
dwelling-house  or  a  dwelling-unit  in  a  multi-unit  structure 
where  the  mortgagor  for  the  time  being  is  a  natural  person. 
The  term  "dwelling-house"  should  be  defined  as  any  building 
or  part  of  a  building  kept  or  occupied  as  a  single  or  double 
family  residence.  The  phrase  "dwelling-unit  in  a  multi-unit 
structure"  should  be  defined  to  mean  a  unit  under  The  Condo- 
minium Act,  1967,  S.O.  1967,  c.  12,  which  is  kept  or  occupied 
as  a  single  or  double  family  residence.  The  term  "natural 
person"  should  be  defined  to  include  any  person  who  holds  an 
interest  as  mortgagor  in  a  fiduciary  capacity  for  a  natural 
person.    Apart  from  this  special  expansion  of  meaning,  the  term 

"natural  person"  would  have  its  ordinary  sense  and  mean 
"human  beings,  as  distinguished  from  artificial  persons  or 
corporations  recognized  by  law", 

(See  pages  12  and  13) 

3.  In  subsection  1  of  section  16  of  The  Mortgages  Act  the  words 
"in  lieu  of  notice"  be  repealed, 

(See  page  13) 

4.  In  subsection  1  of  section  16  of  The  Mortgages  Act,  the  phrase 
"under  the  terms  of  the  mortgage"  be  expanded  so  as  to  read 
"under  the  terms  of  the  mortgage  or  of  any  renewal,  extension 
or  replacement  thereof",  and  that  a  replacement  mortgage  be 
defined  as  any  mortgage  which  secures  an  advance  which  in 
whole  or  in  part  is  used  to  pay  off  a  loan  secured  by  a  mortgage 
taken  or  held  by  the  same  mortgagee, 

(See  page  16) 

5.  A  further  new  subsection  be  added  to  section  16  of  The  Mort- 
gages Act  declaring  that  no  waiver  of  or  agreement  not  to 
pursue  any  rights  conferred  by  the  section  shall  be  effective  or 
binding  upon  any  mortgagor  where  such  mortgagor  is  a  natural 
person, 

(See  page  16) 

6.  The  changes  in  legislation  recommended  in  this  Report  apply, 
not  only  to  mortgages  to  be  created  in  the  future,  but  also  to  all 
mortgages  in  effect  at  the  date  of  the  amendment. 

(See  page  17) 
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REPORT  ON  DEVELOPMENT  CONTROL  (1971) 

In  this  report  the  Commission  reviewed  and  analyzed  some  of  the 
problems  faced  by  municipalities  in  controlling  the  use  of  land. 

The  Commission  considered  whether  a  separate  development  control 
power  should  be  granted  to  municipalities.  This  would,  however,  have 
caused  the  introduction  of  a  third  level  of  land  use  control  in  addition  to 
the  existing  levels  of  the  official  plan  and  zoning  by-laws.  The 
Commission  concluded  that  it  would  be  neither  desirable  nor  practical  to 
make  any  major  changes  with  respect  to  the  overall  development  control, 
nor  with  respect  to  the  possible  creation  of  a  third  level  of  regulation,  until 
such  time  as  the  basic  political  and  philosophical  problems  are  analyzed  and 
resolved.  Accordingly,  the  Commission  confined  its  recommendations  to  a 
narrower  range  of  practices  that  had  grown  up  or  appeared  to  be  necessary 
under  the  existing  scheme  of  legislation,  which  may  be  implemented 
pending  the  overall  review. 

While  the  details  of  the  Commission's  recommendations  are 
complex,  the  following  summary  will  indicate  in  a  general  way  the  scope 
of  the  problems  covered:  demands  upon  highways  caused  by  intensive  new 
land  use;  regulation  of  access  to  public  highways;  controls  over  surfacing 
of  parking  areas  and  driveways;  snow  removal;  grading  of  lands  to  control 
water  run-off;  easements;  floodlighting  control;  landscaping  and  external 
amenities;  disposal  of  refuse;  and  site  plans. 
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REPORT  ON  DEVELOPMENT  CONTROL  (1971) 


CHAPTER  IV 

SUMMARY  OF  RECOMMENDATIONS 

Set  out  below  is  a  summary  of  the  Commission's  recommendations. 
THE  NEED  FOR  DEVELOPMENT  CONTROL  —  CHAPTER  II 
The  Commission  recommends  that: 

1.  A  thorough  review  and  study  of  the  entire  process  of  planning 
in  Ontario,  including  a  review  of  the  function  of  official  plans 
and  zoning  by-laws,  should  be  undertaken  by  the  Province  of 
Ontario  with  the  assistance  of  professional  planners,  architects, 
economists,  sociologists,  and  persons  engaged  in  municipal 
affairs,  as  well  as  lawyers. 

2.  No  third  level  of  development  control  should  be  introduced 
into  the  existing  legislation  until  such  time  as  the  review 
recommended  in  Item  1  has  been  completed,  and  such  a  third 
level  should  be  employed  only  if  then  found  desirable. 

ZONING  POWERS  —  CHAPTER  III 

The  Commission  recommends  that: 

1.  The  Planning  Act,  R.S.O.  1970,  c.  349,  be  amended  as  set  out 
in  Appendix  B  hereto  to  give  limited  additional  powers  to  muni- 
cipalities designated  by  the  Minister  of  Municipal  Affairs  to 
place  certain  matters  dealing  with  development  within  the 
context  of  section  35  of  The  Planning  Act. 

2.  Section  359  of  The  Municipal  Act,  R.S.O.  1970,  c.  284,  be 
amended  to  empower  municipalities  to  enact  by-laws  levying 
money  for  park  land  purposes  upon  lands  developed  for  defined 
classes  of  buildings. 
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REPORT  ON  POWERS  OF  ATTORNEY  (1972) 

In  this  report  the  Commission  dealt  with  certain  aspects  of  the  law 
relating  to  powers  of  attorney,  particularly  with  the  effect  of  the  donor's 
subsequent  mental  incapacity  on  a  power  of  attorney,  and  the  effect  on  it  of 
the  donor's  death. 

The  Commission  recommended  the  enactment  of  a  new  Powers  of 
Attorney  Act  that  would  (1)  allow  a  donor  of  a  power  of  attorney  to 
provide  expressly  for  the  power  to  survive  her  subsequent  incapacity 
(subject  to  certain  conditions);  (2)  provide  that  a  power  of  attorney  should 
cease  to  be  valid  on  the  death  of  the  donor  of  the  power;  and  (3)  provide 
that,  in  a  proper  case,  the  surrogate  court  should  be  empowered,  on 
application,  to  appoint  an  attorney  to  act  on  behalf  of  a  person  who  is 
incapacitated,  but  who  has  not  executed  a  power  of  attorney,  for  limited 
and  specific  purposes. 

The  Commission  included  in  its  report  a  draft  bill,  and 
recommended  a  simple  form  of  power  of  attorney  that  might  be  used  in 
place  of  the  usual  stationer's  forms. 
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REPORT  ON  POWERS  OF  ATTORNEY  (1972) 

PART  V 


SUMMARY  OF  THE 
COMMISSION'S  RECOMMENDATIONS 

Effect  of  the  Donor's  Subsequent  Incapacity  on  a 
Validly  Executed  Power  of  Attorney 

The  Commission  recommends  that  The  Powers  oj  Attorney  Act,  R.S.O. 
1970,  c.  357  be  repealed,  and  that  there  be  enacted  a  Powers  of  Attorney 
Act  which  will  allow  a  donor  of  a  power  of  attorney  to  provide  expressly 
for  the  power  to  survive  his  subsequent  incapacity,  subject  to  the 
following  conditions  which  should  be  set  out  in  the  new  Act : 

1.  The  donor  must  expressly  state  in  the  power  of  attorney  that  he 

intends  the  power  to  survive  and  be  valid  even  if  he  should 
subsequently  become  mentally  incapacitated. 


2.  (a)  The  power  of  attorney  must  be  executed  in  the  presence  of  at  least 
one  witness,  who  shall  be  someone  other  than  the  donee  or 
the  spouse  of  the  donee ; 

(b)  (i)  The  attorney  should  be  required  to  file  a  notarial  copy  of 
the  power  of  attorney  in  the  office  of  the  registrar  of  the 
surrogate  court  in  the  county  or  district  where  the  donor 
or  the  donee  resides,  not  later  than  fifteen  days  after  the 
attorney  has  knowledge  that  the  donor  has  become 
incapacitated; 

(ii)  The  registrar  of  the  surrogate  court  should  be  required  to 
transmit  a  notice  of  the  filing  of  the  power  of  attorney  to 
the  Registrar  of  the  Supreme  Court  by  registered  mail ; 

(iii)  Subject  to  paragraph  iv,  if  the  attorney  fails  to  file  a  copy  of 
the  power  of  attorney,  the  power  cannot  be  exercised  validly 
subsequent  to  the  donor's  incapacity; 

(iv)  If  the  attorney  fails  to  file  a  copy  of  the  power  of  attorney, 
provision  should  be  made  for  an  application  to  the  surrogate 
court  for  an  order  validating  the  exercise  of  the  power  of 
attorney  in  the  period  subsequent  to  incapacity  notwith- 
standing the  attorney's  failure  to  file,  and  directing  the 
attorney  to  file  both  a  copy  of  the  power  of  attorney  and 
the  order  in  the  office  of  the  surrogate  court  not  later  than 
fifteen  days  after  the  date  of  the  order; 

(c)  Provision  should  be  made  for  interested  parties  to  apply  to  the 
surrogate  court  for  an  order  that  the  attorney  be  directed  to  pass 
his  accounts; 
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(d)  The  Public  Trustee  should  be  empowered  to  apply  to  the 
surrogate  court  on  behalf  of  the  interested  parties  for  an  order 
directing  the  attorney  to  pass  his  accounts  if  a  complaint  is 
made  to  him. 

3.  (a)  Provision  should  be  made  for  interested  parties  to  apply  to  the 

surrogate  court  to  have  a  person  other  than  the  named  attorney 
substituted  for  the  named  attorney; 

(b)  The  Public  Trustee  should  be  empowered  to  make  an  applica- 
tion to  the  surrogate  court  on  behalf  of  interested  parties  for  the 
appointment  of  a  substitute  attorney  if  a  request  is  made  to  him. 

4.  Provision  should  be  made  for  the  attorney  himself  to  apply  to 
the  surrogate  court  to  have  another  attorney  substituted,  on 
giving  notice  of  his  intention  to  make  such  an  application  to 
the  Public  Trustee  and  to  all  interested  parties. 

5.  The  power  should  continue  to  be  valid  only  so  long  as  there 
has  been  no  declaration  of  mental  incompetency.  Should  an 
application  for  such  a  declaration  be  made,  and  approved,  and 
a  committee  appointed,  then,  the  power  should  cease  to  be  valid. 

6.  The  donor  may  revoke  the  power  at  any  time  prior  to  his 
becoming  incapacitated,  and  may  also  revoke  the  power  if  and 
when  he  recovers  from  his  incapacity. 

7.  The  Powers  of  Attorney  Act  should  apply  in  all  cases  where  a 
donor  wishes  to  provide  for  the  validity  of  the  power  during 
his  incapacity,  notwithstanding  any  agreement  or  waiver  to  the 
contrary. 

Power  of  the  Court  to  Appoint  an  Attorney 
for  Specific  Purposes 

The  Commission  recommends  that  in  a  proper  case,  the  surrogate 
court  should  be  empowered,  on  application,  to  appoint  an  attorney  to 
act  on  behalf  of  a  person  who  is  incapacitated,  but  who  has  not  executed 
a  power  of  attorney,  for  limited  and  specific  purposes,  on  such  terms  as 
may  be  set  out  in  the  order. 

Effect  of  the  Donor's  Death  on  a  Validly  Executed 
Power  of  Attorney 

The  Commission  recommends  that  a  power  of  attorney  should  cease 
to  be  valid  on  the  death  of  the  donor. 


The  Form  of  the  Power  of  Attorney 

The  Commission  recommends  that  the  Act  include  a  form  of  power  of 
attorney  which  may  be  used,  and  that  the  form  shall  read  as  follows: 
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FORM  OF  POWER  OF  ATTORNEY 

This  General   Power  of  Attorney  i?  given   this 
day   of 19 by    AB 


of. 


I  appoint  CD  of [or  CD 

of and  EF  of 

jointly  or  jointly  and  severally]  to  be  my  attorney!*]  in 
accordance  with  The  Powers  of  Attorney  Act. 

In  accordance  with  the  said  Act  I  hereby  expressly!  7°^^   ,., 
,  ,         ...  ,  ...  .  ,     J      ,.K  J       included  If 

confirm  that  this  power  is  to  be  valid  notwithstanding  any     the  power  is 

subsequent  mental  incapacity  on  my  part.  J  the  donor's 

Incapacity 

In  Witness  etc. 

Note:  Section  of  The  Powers  of  Attorney  Act,  1972 
provides  that  where  the  donor  ceases  to  have  legal 
capacity,  this  power  ceases  to  be  valid  and  has  no 
effect  unless  the  attorney  files  a  notarial  copy  of 
this  power  in  the  office  of  the  surrogate  court  of 
the  county  or  district  in  which  the  donor  or  the 
donee  resides  not  later  than  fifteen  days  after  the 
donee  first  leams  of  the  donor's  legal  incapacity. 
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REPORT  ON  OCCUPIERS'  LIABILITY  (1972) 

In  this  report,  the  Commission  undertook  the  task  of  modernizing 
the  law  of  occupiers'  liability  in  order  to  free  it  from  the  preoccupation 
with  the  sanctity  of  real  property  rights  and  clumsy  legal  fictions. 

The  recommendations  of  the  Commission  were  embodied  in  a  draft 
Occupiers1  Liability  Act,  which  would  operate  in  place  of  the  common  law 
rules  prescribing  the  care  that  an  occupier  is  required  to  show  towards 
persons  and  their  property  that  may  be  on  her  premises.  The  proposed  Act 
requires  an  occupier  to  take  such  care  as  is  reasonable  in  all  the 
circumstances  to  see  that  a  person  entering  her  premises,  and  her  property, 
will  be  reasonably  safe  in  using  the  premises  for  the  purposes  contemplated 
by  the  occupier.  The  uniform  duty  of  care  is  owed  to  all  persons,  and  the 
proposed  Act  does  away  with  the  common  law  categories  of  "invitee", 
"licensee"  and  "trespasser". 

The  proposed  Act  also  deals  with  the  liability  of  the  independent 
contractor,  contributory  negligence  by  an  injured  person,  and  the  special 
problems  of  landlord  and  tenant,  master  and  servant,  innkeepers,  bailees 
and  common  carriers. 
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REPORT  ON  OCCUPIERS'  LIABILITY  (1972) 

THE  COMMISSION'S  DRAFT  ACT: 
COMMENTARY  BY  SECTIONS 


Definition  Section 
Section  J — In  this  Act, 

(J)  "occupier"  means 

(a)  a  person  who  is  in  physical  possession  of  premises,  or 

(b)  a  person  who  has  responsibility  for,  and  control  over  the 
condition  of  premises,  the  activities  there  carried  on,  and 
persons  allowed  to  enter  premises 

notwithstanding  that  one  or  more  other  persons  are  also  occupiers. 

COMMENT 

In  no  other  existing  or  proposed  Act  affecting  occupiers'  liability  is 
"occupier"  defined. 

The  Scottish  Act,  the  English  Act  and  the  New  Zealand  Act  (see 
Appendices)  allow  the  rules  of  common  law  to  determine  on  whom  the 
duty  of  care  is  imposed,  in  cases  where  persons  entering  premises,  or 
their  property,  sustain  damage. 

The  Commission  was  concerned  that  in  the  process  of  assessing 
liability  there  has  developed  a  certain  degree  of  confusion  as  to  who  is 
an  occupier.  The  Commission  concluded  that  it  is  desirable  to  define  the 
term  for  greater  certainty. 

Clearly  an  owner  of  land  in  possession,  or  a  lessee  in  possession,  is 
an  occupier.  In  going  beyond  those  areas,  the  tendency  of  the  courts  has 
been  to  emphasize  the  element  of  "control".  In  Ontario,  the  recent 
direction  has  been  that  complete  or  exclusive  control  is  hot  necessary  in 
order  for  a  person  to  be  regarded  as  an  occupier.  Moreover,  it  has 
become  apparent  that  in  many  circumstances,  there  may  be  more  than 
one  occupier  of  premises.4 

The  judgment  of  Lord  Denning  in  the  decision  of  the  House  of  Lords 
in  Wheat  v.  Lacon*  provides  an  interesting  extension  to  the  meaning  of 
"occupier".    In  the  course  of  his  judgment.  Lord  Denning  said: 

In  order  to  be  an  occupier,  it  is  not  necessary  for  a  person  to  have 
entire  control  over  the  premises.     He  need  not  have  exclusive 


*E^.,  Borysiko  v.  Board  of  Education  (1962),  35  D.L.R.  (2d)  529. 
•(1966]  A.C.  552. 
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occupation.  Suffice  it  that  he  has  some  degree  of  control.  He 
may  share  the  control  with  others.  Two  or  more  may  be  occupiers. 
And  whenever  this  happens,  each  is  under  a  duty  to  use  care 
towards  persons  coming  lawfully  onto  the  premises,  dependent  on 
his  degree  of  control.  If  each  fails  in  his  duty,  each  is  liable  to  a 
visitor  who  is  injured  in  consequence  of  his  failure,  but  each  may 
have  a  claim  of  contribution  from  the  other. 

Later  in  his  judgment,  Lord  Denning  stated:  "If  a  person  has  any 
degree  of  control  over  the  state  of  the  premises,  it  is  enough."  At 
another  point,  he  said:  "I  ask  myself  whether  the  respondents  had  a 
sufficient  degree  of  control  over  the  premises  to  put  them  under  a 
duty  to  a  visitor." 

Clause  (a)  of  subsection  (1)  covers  situations  where  defendants  are 
in  actual  possession  at  the  time  of  potential  liability. 

Clause  (b)  of  subsection  (1)  covers  situations  where  defendants, 
although  absent  from  the  premises,  still  have  some  measure  of  control 
and  ability  to  admit  and  exclude  proposed  entrants. 

The  last  part  of  the  definition  attempts  to  cover  the  common 
circumstance  in  which  the  area  where  the  damage  is  caused  is  controlled 
by  more  than  one  person.  Such  areas  would  be  apartment  buildings, 
shopping  plazas,*  school  premises  where  contractors  are  performing  work 
for  school  Board,7  and  any  area  where  a  contractor  is  performing  work 
for  the  occupier.8 


Section  J — In  this  Act  .  .  . 

(2)  "premises"  means  lands  and  structures  or  either  of  them. 

COMMENT 

The  Scottish  Act,  the  English  Act,  and  the  Draft  Uniform  Act 
(see  Appendices)  do  not  define  "premises".  The  New  Zealand  Act 
defines  "premises"  as  including  "land  unless  the  context  otherwise 
requires". 

The  Commission's  proposed  draft  Act  speaks  in  terms  of  "persons 
entering  on  the  premises".  It  is  desirable,  for  greater  certainty,  to 
define  what  is  meant  by  "premises".  The  Commission's  intent  is  to 
make  it  clear  that  premises  include  both  land  and  structures,  and  that 
the  Act  would  apply  in  either  instance. 

Precisely  why  "structures"  should  be  covered  in  the  proposed 
legislation  is  more  fully  discussed  under  section  2  of  the  draft  Act. 


'Diamond  v.  Hazlett,  [1969]  1  OR.  641. 

7Boryszko  v.  Board  of  Education  (1962).  35  D.L.R.  (2d)  529. 

'Kearny  v.  Waller,  [1965]  3  All  E.R.  352;  Fisher  v.  C.H.T.,  [1966]  1  All  E.R.  88. 
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Liability  in  Tort  Sections 

Section  2  (J) 

The  provisions  of  this  Act  apply,  in  place  of  the  rules  of  the 
common  law  for  the  purpose  of  determining  the  care  that  an  occupier 
is  required  to  show  towards  persons  entering  on  the  premises  in 
respect  of  dangers  to  them  or  to  their  property,  and  to  the 
property  of  persons  who  have  not  themselves  entered  on  the 
premises,  that  are  due  to  the  state  of  the  premises,  or  to  anything 
done  or  omitted  to  be  done  thereon,  and  for  which  he  is  in  law 
responsible. 

COMMENT 

Comparable  provisions  are  to  be  found  in  subsection  (1)  of  section  1 
of  both  the  Uniform  Act  and  the  Scottish  Act.  The  wording  used  in 
the  Scottish  Act  has  been  slightly  altered  so  that  it  is  made  abundantly 
clear  that  the  proposed  Act  will  cover  not  only  claims  for  personal 
injury  but  property  damage  as  well.  The  Scottish  Act  does  cover 
claims  arising  out  of  damage  to  property,  but  this  provision  is 
found  in  a  subsequent  subsection  of  that  Act. 

The  proposed  Act  is  designed  to  replace  the  rules  of  the  common 
law  with  respect  to  occupiers'  liability.  The  main  effect  of  the 
substitution  of  the  new  rule  is  the  abolition  of  the  distinction  between 
the  duty  owed  to  invitees,  the  duty  owed  to  licensees,  and  the  duty 
owed  to  trespassers.  A  common  duty  of  care  is  imposed  as  provided  in 
clause  (a)  of  subsection  (1)  of  section  3  of  the  proposed  Act. 

Subsection  (2)  of  section  1  of  the  English  Act  and  subsection  (2)  of 
section  1  of  the  Scottish  Act  both  provide  that  the  rules  of  the  common 
law  remain  unchanged  as  to  the  person  on  whom  a  duty  of  care  is 
imposed.  The  proposed  Act  provides  for  a  definition  of  "occupier", 
which  may  or  may  not  change  the  common  law.  As  indicated  previously, 
the  Commission  felt  it  preferable  to  define  "occupier"  for  greater 
certainty. 

Subsection  (2)  of  section  1  of  the  English  Act  also  provides  that  the 
common  law  regarding  the  persons  to  whom  the  duty  is  owed  remains 
unchanged.  As  noted  before,  the  English  Act  applies  only  to  "visitors", 
visitors  being  only  those  persons  entering  the  premises  who  would  be 
within  the  former  categories  of  "invitees"  and  "licensees". 

Prior  to  the  passing  of  the  English  Act  the  ordinary  rules  of 
negligence  applied  against  an  occupier  of  premises  if  an  entrant  were 
injured  as  a  result  of  operations  or  activities  carried  out  on  the  premises. 
The  purpose  for  which  entry  was  made  was  irrelevant.9    It  is  not  yet 


•DunsUr  v.  Abbott,  [1953]  2  All  E.R  1572;  Slade  v.  BaUersea,  [1955]  1  AH  E.R.  429; 
Slater  v.  Clay  Cross  Co.  Ltd.,  (1956]  2  All  E.R.  625.  See  also  the  Commission's 
comment  under  section  3  (1)  (b)  of  the  proposed  Act. 
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clear    whether    this    doctrine    still    exists    in    England,    although    the 
Herrington  decision  seems  to  indicate  that  it  does  not. 

The  Commission  sought  to  clarify  the  matter  by  making  the 
proposed  Act  cover  both  situations — that  is,  the  Act  will  apply 
whether  the  cause  of  action  arises  as  a  result  of  a  static  condition 
or  an  activity  being  carried  on.  This  has  been  specifically  covered 
by  clause  (b)  of  subsection  (1)  of  section  3  of  the  proposed  Act. 


Section  2  (2) 

The  provisions  of  this  Act  apply  in  like  manner  and  to  the  same 
extent  as  in  subsection  (I)  to  persons  entering  on: 

(a)  ships  and  vessels ; 

(b)  trailers   and   portable   structures   designed   or   used  for   a 
residence,  business  or  shelter ;  and 

(c)  trains,  railway  cars,  vehicles  and  aircraft,  except  while  in 
operation, 

and  to  their  property  thereon,   and  to  the  property  of  persons 
who  have  not  themselves  entered  thereon. 


COMMENT 

Comparable  provisions  are  to  be  found  in  subsection  (3)  of  section 
2  of  the  English  Act,  subsection  (3)  of  section  1  of  the  Scottish  Act, 
subsection  (3)  of  section  3  of  the  New  Zealand  Act,  and  subsection  (3) 
of  section  1  of  the  Uniform  Act. 

The  Commission  felt  that  the  wording  of  the  first  three  Acts 
was  too  wide,  in  that  those  Acts  would  apply  to  regulate  "the  obligations 
of  a  person  occupying  or  having  control  over  any  fixed  or  moveable 
structure,  including  any  vessel,  vehicle  or  aircraft".  The  proposed 
section  is  therefore  similar  in  wording  to  the  Uniform  Act,  although  not 
an  exact  duplication. 

The  proposed  Act  will  apply  not  only  to  fixed  areas  of  land  and 
fixed  structures  on  land,  but  also  to  temporary  structures  such  as 
staging  and  scaffolding,  poles,  wires,  trailers,  etc.,  and  to  vehicles 
capable  of  being  moved  on  land  or  water  or  through  the  air.  The 
concept  of  common  duty  of  care  will  apply  to  all  such  objects. 

The  proposed  Act  should  not  apply  to  those  things  referred  to  in 
clause  (c)  of  subsection  (2)  of  section  2,  while  they  are  in  operation. 
In  this  circumstance  many  other  Acts  and  rules  of  common  law  apply 
and  the  proposed  Act  should  not  impair  or  affect  the  application  of 
those  laws. 
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Reference  should  also  be  made  at  this  point  to  section  9  of  the 
proposed  Act,  which  clearly  excludes  the  application  of  the  Act  to 
situations  "under  or  by  virtue  of  any  contract  for  the  hire  of,  or  for  the 
carriage  for  reward  of  persons  or  goods  in  any  vehicle,  vessel,  aircraft 
or  other  means  of  transport,  or  under  or  by  virtue  of  any  contract  of 
bailment".  In  such  situations,  which  obviously  might  involve  some  of  the 
objects  referred  to  in  this  subsection,  the  Act  does  not  operate. 

Courts  in  England  and  Canada  have  held  in  the  past  that  the  law 
of  occupiers'  liability  applies  to  factual  situations  involving  ladders,10 
elevators,11  barges,12  boats  and  ships,13  trains,14  portable  derricks,16 
and  streetcars.16 

The  Commission  felt  that  it  would  be  desirable  to  make  it  clear 
that  the  general  scope  of  subsection  (1)  of  section  2  extended  to  the 
objects  set  out  in  subsection  (2). 

Courts  in  Canada  and  in  England  have  in  the  past  freely  applied 
the  law  of  occupiers'  liability  to  damaged  property.17  The  Commission 
proposes  that  this  liability  should  continue.  Subsection  (1)  of  section  2 
makes  the  proposed  Act  applicable  to  property  as  well  as  to  persons 
entering  on  premises,  and  to  property  that  has  been  damaged  on  such 
premises  even  though  the  owner  has  never  entered  thereon.18  The 
concluding  part  of  subsection  (2)  of  section  2  makes  the  property 
provisions  of  the  proposed  Act  similarly  applicable  where  property  has 
been  damaged  on  any  of  the  objects  enumerated  in  the  subsection. 


Section  3  (1)  (a) 


A  n  occupier  of  premises  owes  a  common  duty  of  care  to  all  persons 
entering  on  the  premises,  except  in  so  far  as  he  is  free  to  and  does 
extend,  restrict,  modify,  or  exclude  his  duty  by  express  agreement 
or  otherwise,  which  duty  is  to  take  such  care  as  in  all  the 
circumstances  of  the  case  is  reasonable,  to  see  that  the  person  and 
his  property  will  be  reasonably  safe  in  using  the  premises  for  the 
purposes  contemplated  by  the  occupier. 


"Woodman  v.  Richardson,  (1937)  3  All  E.R.  866. 

llHaseldine  v.  Daw,  [1941]  2  KB.  343. 

"Tol/ree  v.  Russell,  [1943]  2  D.L.R.  234. 

"Kingv.  Northern  Navigation  (1913),27  0.L.R.  79;  Webber  v.  Toronto,  [1955]  O.W.N.  181. 

"Grand  Trunk  Railway  v.  BarneU,  [1911]  AC.  361 ;  CNR.  v.  Diplock  (1916),  53  SCR. 

376;  Nightingale  v.  Union  Colliery  (1905),  35  S.C.R.  65. 
"RedweU  Servicing  Co.  v.  Lane  Wells  (1955),  16  W.W.R.  615. 
"Gebbie  v.  Saskatoon,  [1930]  4  D.L.R.  543. 
"Redwell  Servicing  Co.  v.  Lane  Wells  (1955),  16  W.W.R.  615;  Grossman  v.  The  King. 

[1952]    1    SCR.    571;    Janes    v.    Triton   Centres    Ltd.    (1969).    4    D.L.R.    (3d)    327; 

The  Cawood  III,  [1951  ]  P.  270. 
"Drive  Yourself  Ltd.  v.  Bumside  (1959).  59S.R.  (N.S.W.)  390. 


31-7 


COMMENT 

Comparable  provisions  relating  to  the  "common  duty  of  care" 
are  contained  in  subsection  (1)  of  section  2  of  the  Uniform  Act,  sub- 
section (2)  of  section  2  of  the  Scottish  Act,  section  2  of  the  English 
Act  and  section  4  of  the  New  Zealand  Act.  None  of  these  Acts,  however, 
has  precisely  the  same  terminology  as  this  proposed  subsection. 

To  persons  formerly  coming  within  the  definition  of  invitees,  licensees, 
and  trespassers,  the  duty  is  to  take  "such  care  as  in  all  the  circumstances 
of  the  case  is  reasonable,  to  see  that  the  person  and  his  property  will 
be  reasonably  safe   .    . 

What  is  "reasonable  care"  is  a  matter  for  determination  by  a  court 
and  this  results,  unfortunately,  in  a  loss  of  predictability  in  so  far  as  that 
determination  is  concerned.  However,  the  need  to  resort  to  those  fictions 
employed  by  the  courts  in  determining  the  category  in  which  the  plaintiff 
should  be  placed,  will  be  removed.  In  addition,  the  proposed  Act  will 
make  it  unnecessary  for  the  courts  to  continue  to  involve  themselves  with 
such  concepts  as  "traps"  and  "unusual  dangers",  which  for  a  long  time 
have  served  only  to  obscure  the  issues  for  practitioners,  litigants  and  the 
judiciary  alike.  The  need  for  the  courts  to  make  a  number  of  value 
judgments  will  be  replaced  by  the  n  d  to  make  only  one,  and  this, 
moreover,  is  one  with  which  the  judiciary  has  been  acquainted  for  years 
in  matters  of  common  law  negligence. 

The  proposed  subsection  contemplates  that  an  occupier  will  be  able 
by  contract  to  avoid  this  common  duty  of  care  in  certain  circumstances,19 
or  to  extend  his  duty  by  contract.20 

The  common  duty  of  care  extends  to  cases  involving  both  personal 
injury  and  property  damage. 

The  danger  causing  injury  or  damage  may  be  the  inert  physical 
condition  of  the  premises  or  structures,  or  it  may  be  an  activity  being 
carried  on  in  the  premises.  In  this  connection  reference  should  be  made 
to  clause  (b)  of  subsection  (1)  of  section  3  of  the  proposed  Act. 

The  words  "in  so  far  as  he  is  free  to"  are  used  to  ensure  that  an 
occupier's  power  to  extend,  restrict,  modify  or  exclude  his  duty  shall  be 
no  greater  than  it  was  under  common  law.  The  words  "or  otherwise"  are 
employed  to  enable  an  occupier  to  exclude  liability  not  only  by  agreement 
but  also,  for  example,  by  the  exhibition  of  a  notice  disclaiming  liability 
for  injury,  or  by  the  provisions  of  any  by-law,  rule  or  regulation  which 
the  occupier  may  have  power  to  make.21 


"E.g.,  landlord  and  tenant. 

**E.g.,  a  contract  of  carriage.   See  subsection  (2)  of  section  3  of  the  proposed  Act. 

"Ashdown  v.  Samuel  Williams,  [1957]  1  All  E.R.  35. 
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Subsection  (3)  of  section  2  of  the  English  Act  goes  further  than  this 
proposed  Act,  since  it  provides  a  list  of  "circumstances"  which  must  be 
considered  by  a  court  in  determining  whether  the  common  duty  of 
care  has  been  exercised  by  the  occupier.  The  Commission  felt  that  such  an 
approach  was  too  restrictive  in  that  a  court  may  wish  to  consider 
other  circumstances  in  determining  whether  an  occupier  has  discharged 
the  common  duty  of  care. 

This  section  should  allow  a  court  to  consider  all  the  circumstances 
of  the  case.  The  expected  judicial  approach  envisaged  by  the  Commission 
would  be  the  same  approach  that  the  courts  have  been  using  in  matters  of 
ordinary  negligence.  The  test  of  foreseeability  is  still  applicable.  For 
example,  in  normal  circumstances,  an  occupier  would  not  reasonably 
be  expected  to  foresee  the  presence  of  a  burglar  on  his  premises  late  at  night. 

Section  3  (J)  {b) 

This  common  duty  of  care  shall  apply  whether  the  potential  danger 
to  a  person  entering  on  the  premises,  or  his  property,  is  caused  by 
the  condition  of  such  premises,  or  whether  it  is  caused  by  the 
activity  carried  on  in  such  premises. 

COMMENT 

Comparable  provisions  are  not  found  in  any  of  the  other  Acts. 
While  the  application  of  the  proposed  Act,  by  reason  of  the  general 
wording  of  subsection  (2)  of  section  2,  would  in  all  probability  be  held 
to  apply  to  activities  on  the  premises  as  well  as  the  static  condition 
of  the  premises,  the  Commission  is  of  the  view  that  it  is  important  to 
make  it  clear  that  the  Act  does  apply  in  both  situations." 

Section  3  (2) 

Where  an  occupier  is  free  to  extend,  restrict,  modify,  or  exclude  his 
duty  to  any  person  entering  on  the  premises,  by  express  agreement 
or  express  stipulation,  the  occupier  must  take  reasonable  steps  to 
bring  such  restriction,  modification,  or  exclusion,  to  the  attention 
of  such  person. 

COMMENT 

Comparable  provisions  are  not  contained  in  any  of  the  other  Acts. 

Whether  reasonable  steps  have  been  taken  to  bring  an  exclusion  or 
modification  to  the  attention  of  the  person  entering  on  the  premises  is  a 


"It  has  been  suggested  that  despite  the  reference  to  "things  done  or  omitted  to  be  done" 
in  the  English  Act,  the  language  of  the  English  Act  restricts  its  application  to  the  duty 
owed  by  occupiers  in  respect  of  defects  in  the  condition  of  the  premises,  and 
excludes  from  its  application  their  duty  in  respect  of  operations  or  activities 
earned  out  on  the  premises.  See  Odgers,  Occupiers'  Liability:  A  Further  Comment, 
(1957)  Camb.  L.  J.  39;  The  Occupiers'  Liability  Bill.  (1957)  107,  The  Law  Journal  308. 
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question  of  fact  depending  on  all  the  circumstances,  such  as  the  position 
of  a  notice,  its  wording,  and  the  age  and  understanding  of  the  person 
entering  the  premises. 

In  some  circumstances  involving  the  alteration  or  exclusion  of  an 
occupier's  duty  by  agreement  or  contract,  the  "ticket  cases"  would 
become  material  in  the  determination  of  the  effect  of  the  agreement  on 
liability.  Courts  have  stressed  in  the  past,  in  these  cases,  that  if  a 
significant  reduction  in  common  law  rights  is  provided  by  the  wording, 
the  person  issuing  the  ticket  is  obliged  to  bring  the  wording  to  the 
attention  of  the  person  to  whom  it  is  issued.23 

The  words  "where  an  occupier  is  free  to"  are  used  to  ensure  that  an 
occupier's  power  to  extend,  restrict,  modify  or  exclude  his  duty  shall  be  no 
greater  than  it  was  under  the  common  law.  In  this  connection  the  English 
Court  of  Appeal  held  in  Ashdown  v.  Samuel  Williams2*  that  an  occupier 
was  not  liable  to  a  licensee  because:  (1)  the  conditions  excluding  liability 
on  which  she  was  allowed  to  be  on  the  land  had  been  sufficiently  brought 
to  her  attention  by  the  posting  of  a  notice ;  (2)  having  read  enough  of  the 
notice  to  know  that  she  was  on  the  land  at  her  own  risk,  she  was  bound  by 
the  terms  of  the  notice,  although  she  had  not  read  the  whole  of  it ;  and 
(3)  the  words  of  the  notice  were  sufficient  to  exclude  liability  not  only  for 
dangers  of  the  property  in  its  static  condition,  but  also  for  activities 
carried  on  negligently. 

In  Canada,  there  are  many  cases  on  exculpatory  clauses  in  contracts, 
and  the  effect  of  such  notices  as  "cars  stored  at  owner's  risk".  Un- 
fortunately, there  have  only  been  a  few  judicial  decisions  which  deal  with 
exculpatory  clauses  in  relation  to  the  law  of  occupiers'  liability.26 

It  is  for  these  reasons  that  the  Commission  includes  this  subsection  in 
the  proposed  Act,  to  give  effect  to  what  appears  to  be  the  common  law 
on  the  subject. 

Section  3  (3) 

Nothing  in  this  Act  shall  relieve  an  occupier  of  premises  of  any 
duty  to  show  in  any  particular  case,  any  higher  standard  of  care 
which  in  that  case  is  incumbent  on  him  by  virtue  of  any  enactment 
or  rule  of  law  imposing  special  standards  of  care  on  particular  classes 
of  persons. 

COMMENT 

Comparable  provisions  are  found  in  subsection  (2)  of  section  2  of  the 
Scottish  Act,  and  subsection  (4)  of  section  1  of  the  Uniform  Act. 
There  are  no  similar  sections  in  the  English  or  New  Zealand  Acts. 


"Ashdown  v.  Samuel  Williams,  [1957]  1  All  E.R.  35;  Parker  v.  South  Eastern  Railway 
Co.  (1877),  2  C.P.D.  416;  Henson  v.  London  and  North  Eastern  Railway  Co., 
[1946]  1  All  E.R.  653. 

"[1957]  1  All  E.R.  35. 

"Richardson  v.  St.  James  Apartments  (1963),  38  D.L.R.  (2d)  affd.  (1963),  40  D.L.R. 
(2d)  297;  Beauchamp  v.  Consolidated  Paper,  [1961]  SCR.  664. 
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There  appears  to  be  no  extra-judicial  comment  as  to  why  a  comparable 
provision  was  not  included  in  the  English  Act. 

In  1964,  the  English  Court  of  Appeal  appeared  to  hold,  inferentially, 
that  a  master  owes  a  higher  duty  to  his  servant  than  an  occupier  owes  to  a 
"visitor"  under  the  English  Act.26 

The  comments  of  Viscount  Simonds  in  an  earlier  House  of  Lords 
decision  warrant  consideration:27 

Just  as  the  law  imposes  a  certain  standard  of  care  on  an  employer  in 
relation  to  his  workman,  so  it  imposes  on  the  occupier  of  land  a  certain 
standard  of  care  in  relation  to  those  who  enter  on  it,  and  in  this 
regard  there  were  refinements  which  may  now  be  forgotten.  It 
may  well  be  that  the  standard  of  reasonable  care  in  both  relations 
is  in  certain  circumstances  the  same.  It  may,  too,  be  useful  to  argue 
by  way  of  analogy  from  one  to  another.  But  I  would  deprecate  any 
direct  appeal  to  cases  between  invitor  and  invitee  for  the  purpose 
of  determining  the  measure  of  responsibility  of  an  employer  to  his 
workman. 

The  English  position  appears  to  be  based  on  judicial  opinion  that 
the  Occupiers'  Liability  Act  has  no  effect  on  situations  where  there  is  a 
higher  standard  of  care  imposed  on  special  classes  of  persons.  This 
still  creates  an  area  of  doubt,  and  for  that  reason,  the  Commission  feels 
that  this  proposed  subsection  is  necessary. 

Liability  in  Contract  Sections 
Section  4  (1) 

Liability  of  an  occupier  under  this  Act  towards  any  persons 
entering  on  the  premises  shall  not  be  restricted,  modified,  or 
excluded  by  the  provisions  of  any  contract  to  which  such  person 
is  not  privy. 

COMMENT 

Comparable  provisions  are  contained  in  subsection  (1)  of  section  3 
of  the  English  Act,  and  subsection  (1)  of  section  3  of  the  New  Zealand  Act, 
which  refer  to  "strangers  to  the  contract".  There  are  no  similar 
provisions  in  the  Scottish  Act  or  the  Uniform  Act,  although  subsection 
(2)  of  section  2  of  the  Uniform  Act  may  be  interpreted  in  the  same  way 
as  this  proposed  subsection. 

The  Commission  desires  to  embody  in  the  proposed  Act  the  common 
law  rule  that  a  person  who  is  not  a  party  to  a  contract  should  not  be 
bound  by  the  terms  thereof. 

**Savory  v.  Holland,  [1964]  3  All  E.R.  18. 

"Dame  v.  New  Merton  Board  MtUs  Ltd.,  (1959)  AC.  604  at  p.  619. 
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Leases  between  landlord  and  tenant  would  be  covered  by  this 
proposed  subsection,  although  that  relationship  is  given  more  attention 
in  section  5  of  the  proposed  Act. 

The  effect  of  such  conditions  in  the  lease  on  a  third  person  is  more 
particularly  referred  to  in  subsequent  subsections  of  the  proposed  Act. 


Section  4  (2) 

Where  an  occupier  is  bound  by  contract  to  permit  persons  who 
are  not  privy  to  the  contract  to  enter  or  use  the  premises,  the 
duty  of  care  which  he  owes  to  them  cannot  be  restricted  or 
excluded  by  that  contract. 

COMMENT 

There  are  no  comparable  provisions  in  the  Scottish  Act.  Subsection 
(1)  of  section  3  of  the  English  Act,  subsection  (1)  of  section  5  of  the  New 
Zealand  Act,  and  subsection  (2)  of  section  2  of  the  Uniform  Act 
have  a  similar  effect. 

The  proposed  subsection  covers  the  landlord  and  tenant  relation 
where  a  landlord  is  the  occupier  of  entrance  halls,  stairways,  elevators, 
and  other  similar  areas. 

Such  covenants  and  conditions  would  not  affect  the  rights  of  a  third 
person  in  any  action  against  either  a  tenant  or  a  landlord  in  his 
capacity  as  an  occupier. 


Section  4  (3) 

A  contract  shall  not  by  virtue  of  this  Act  have  the  effect,  unless 
it  expressly  so  provides,  of  making  an  occupier  who  has  taken 
reasonable  care,  liable  to  any  person  entering  on  the  premises, 
not  privy  to  the  contract,  for  dangers  due  to  the  faulty  execution 
of  any  work  of  construction,  maintenance  or  repair,  or  other  like 
operation  by  persons  other  than  himself,  his  servants,  and  persons 
acting  under  his  direction  and  control. 

COMMENT 

Comparable  provisions  are  found  in  subsection  (2)  of  section  3  of  the 
English  Act  and  subsection  (2)  of  section  5  of  the  New  Zealand  Act. 
There  are  no  corresponding  provisions  in  the  Scottish  Act  or  the 
Uniform  Act. 

This  subsection  is  intended  to  preserve  the  accepted  right  of  an 
occupier  to  avoid  liability  for  the  acts  of  independent  contractors,  or 
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persons  for  whom  he  is  not  responsible,  vicariously  or  otherwise.  The 
Commission  is  aware  of  exceptions  to  the  common  law  rule  which  have 
left  doubt  as  to  the  scope  of  the  original  rule.28 


Section  4  (4) 

Where  damage  to  any  person  entering  on  the  premises  is  caused 
by  the  negligence  of  an  independent  contractor  employed  by  an 
occupier,  the  occupier  shall  not  on  that  account  be  liable,  if  in  all 
the  circumstances  he  had  acted  reasonably  in  entrusting  the  work  to 
the  independent  contractor ,  if  he  had  taken  such  steps  {if  any)  as  he 
reasonably  ought  in  order  to  satisfy  himself  that  the  contractor 
was  competent  and  that  the  work  had  been  properly  done,  and  if 
it  was  reasonable  that  the  work  performed  by  the  independent 
contractor  should  have  been  undertaken. 


COMMENT 

Comparable,  although  not  identical,  provisions  are  found  in  sub- 
section (4)  of  section  2  of  the  English  Act  and  subsection  (6)  of  section  4 
of  the  New  Zealand  Act.  There  are  no  similar  provisions  in  the 
Scottish  Act  or  the  Uniform  Act. 

This  proposed  subsection  attempts  to  codify  the  exceptions  to  the 
general  rule29  which  have  applied  where  independent  contractors  have 
been  engaged  by  the  occupier  to  perform  work  on  the  occupier's 
premises. 

The  English  Act  and  the  New  Zealand  Act  did  not  attempt  to  cover 
the  situation  where  the  mere  entry  on  a  given  type  of  work,  in  itself,  creates 
a  substantial  risk  of  harm  to  persons  entering  the  premises.  These  are 
so-called  extra-hazardous  activities,  and  in  such  cases  courts  in  Canada 
have  imposed  liability  on  the  occupier  even  where  a  competent  inde- 
pendent contractor  is  performing  the  work.30  This  is  the  Commission's 
reason  for  including  the  last  clause  in  this  proposed  subsection. 

Because  there  are  a  number  of  conflicting  cases  relating  to 
independent  contractors,81  the  Commission  intends  that  this  subsection 
convey,  by  the  use  of  the  words  "shall  not  on  that  account",  that  other 
circumstances  may  have  a  direct  bearing  on  whether  an  occupier  could 
be  liable  for  acts  committed  by  independent  contractors. 


"Hammond  v.  Davidson  (1940),  1  W.W.R.  480;  Wilkinson  v.  Rea.  (1941)  2  All  E.R.  50; 

Thomson  v.  Cremin,  (1953)  2  All  E.R.  1185;  HiUman  v.  Mcintosh,  (1959]  S.C.R.  384. 
"Haseldtne  v  Daw,  [1941]  2  KB.  343. 
"Custom  Ceilings  v.  5.  W.  FUming  (1970),  12  D.L.R.  (3d)  209;  Randall's  Paints  Ltd.  v. 

Tanner.  [1969]  2  OR.  169;  Savage  v.  Wilby.  [1954]  S.C.R.  376. 
"Hascldine  v    Daw,  (1941)  2  KB.  343;  Davie  v    New  Merton  Board  Mills  Ltd..  [1959] 

AC.  604;  Thomson  v.  Cremin.  (1953]  2  All  E.R.  1185;  HiUman  v.  Mcintosh.  (1959] 

S.C.R.  384. 
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Section  4  (5) 


Where  damage  to  any  person  entering  on  the  premises  is  caused  by  the 
negligence  of  an  independent  contractor  employed  by  an  occupier, 
and  there  is  more  than  one  occupier  of  the  premises,  any  benefit 
accruing  to  an  occupier  by  reason  of  the  provisions  of  subsection 
(4)  of  section  4  shall  accrue  to  all  such  occupiers  of  the  premises. 

COMMENT 

There  are  no  comparable  provisions  in  any  of  the  three  existing 
Acts  or  the  Uniform  Act. 

The  Commission  was  concerned  that  the  proposed  Act,  without  the 
inclusion  of  this  subsection,  would  provide  an  anomaly  in  situations  where 
there  is  more  than  one  occupier  of  the  premises.  If  one  occupier 
employs  an  independent  contractor  to  perform  work  and  satisfies  the 
requirements  of  subsection  (4)  of  section  4,  then  another  occupier  should 
be  entitled  to  rely  on  that  fact  in  defending  any  action  brought  by  a 
person  suffering  damage  as  a  result  of  the  acts  of  the  independent 
contractor. 


Section  4  (6) 


Nothing  in  this  section  shall  affect  any  statutory  provision  in  any 
other  Act  which  provides  thai  an  occupier  is  liable  for  the 
negligence  of  an  independent  contractor. 

COMMENT 

There  are  no  comparable  provisions  in  any  of  the  three  existing  Acts 
or  the  Uniform  Act. 

The  Commission  recognizes  that  some  statutes  may  be  construed  as 
creating  a  "non-delegable"  duty  giving  rise  to  liability  for  the 
negligence  of  others,  including  an  independent  contractor. 

This  proposed  subsection  makes  it  clear  that  the  proposed  Act 
should  not  affect  any  such  statute. 


Section  4  (7) 

This  section,  in  so  far  as  it  prevents  the  duty  of  care  owed  by  an 
occupier  to  any  person  entering  on  the  premises  from  being 
restricted  or  excluded,  applies  to  contracts  entered  into  both  before 
and  after  the  commencement  of  this  Act,  but  in  so  far  as  it 
enlarges  the  duty  owed  by  an  occupier  to  any  person  entering  on 
the  premises,  it  shall  have  effect  only  in  relation  to  obligations  which 
are  undertaken  after  that  commencement. 
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COMMENT 

Comparable  provisions  are  found  in  subsection  (5)  of  section  3  of  the 
English  Act  and  subsection  (5)  of  section  5  of  the  New  Zealand  Act.  There 
are  no  comparable  provisions  in  the  Scottish  or  Uniform  Acts. 

The  Commission  intended  to  consider  contracts  and  tenancies 
separately,  and  this  is  the  reason  for  the  difference  in  wording  between 
this  subsection  and  the  proposed  subsection  (6)  of  section  5  relating  to 
tenancies. 


Section  5  (J) 

Where  premises  are  occupied  or  used  by  virtue  of  a  tenancy  under 
which  the  landlord  is  responsible  for  the  maintenance  or  repair 
of  the  premises,  it  shall  be  the  duty  of  the  landlord  to  show  towards  any 
persons  who  or  whose  property  may  from  time  to  time  be  on  the 
premises,  the  same  care  in  respect  of  dangers  arising  from  any 
failure  on  his  part  in  carrying  out  his  responsibility ,  as  is  required 
by  virtue  of  the  provisions  of  this  A  ct  to  be  shown  by  an  occupier 
of  premises  towards  persons  entering  on  them. 


COMMENT 

Comparable  provisions  are  found  in  subsection  (1)  of  section  4 
of  the  English  Act,  subsection  (1)  of  section  8  of  the  New  Zealand  Act, 
subsection  (1)  of  section  3  of  the  Scottish  Act,  and  subsection  (1)  of 
section  3  of  the  Uniform  Act. 

The  purpose  of  this  proposed  subsection  is  to  reverse  the  common 
law  rule  that  the  lessor  of  premises  is  under  no  liability  to  any  person  law- 
fully on  the  premises,  other  than  a  tenant,  for  damages  caused  by  the 
breach  of  the  lessor's  covenant  to  repair. 32 

This  subsection  would  not  affect  the  liability  of  a  landlord  who 
gratuitously  effects  repairs." 


Section  5  (2) 

Where  premises  are  occupied  by  virtue  of  a  sub-tenancy ,  the  fore- 
going subsection  shall  apply  to  any  landlord  who  is  responsible 

for  the  maintenance  or  repair  of  the  premises  comprised  in  the 

sub-tenancy. 


"Cavalier  v.  Pope,  [1906]  AC.  428;  Ryall  v.  Kidwcll.  (1913)  3  KB.  135. 
"Malone   v.    Laskey,    (1907)    2    KB.    141;    Ball    v.    London    County   Council.    [1949] 
1  A11E.R   1056. 
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COMMENT 

This  proposed  subsection  is  identical  to  subsection  (2)  of  section  3  of 
the  Uniform  Act,  and  similar  to  subsection  (2)  of  section  4  of  the  English 
Act,  subsection  (2)  of  section  8  of  the  New  Zealand  Act  and  subsection  (2) 
of  section  3  of  the  Scottish  Act. 

This  proposed  subsection  will  assist  the  court  in  determining  liability 
in  situations  where  there  are  head  leases  and  sub-leases. 

Both  section  5  of  the  English  Act  and  section  8  of  the  New  Zealand 
Act  provide  at  some  length  for  circumstances  involving  superior  landlords 
and  sub-leases.  In  the  opinion  of  this  Commission,  those  further  pro- 
visions are  redundant  in  view  of  the  land  development  situation  pre- 
vailing in  Ontario. 


Section  5  (3) 

For  the  purposes  of  this  section,  a  landlord  shall  not  be  deemed  to  have 
made  default  in  carrying  out  any  obligation  to  the  occupier  of  the 
premises,  unless  his  default  is  such  as  to  be  actionable  at  the  suit 
of  the  occupier. 


COMMENT 

This  proposed  subsection  is  similar  to  subsection  (4)  of  section  3  of 
the  Uniform  Act,  subsection  (4)  of  section  4  of  the  English  Act,  and 
subsection  (4)  of  section  8  of  the  New  Zealand  Act.  There  is  no 
corresponding  provision  in  the  Scottish  Act. 

This  provision  will  assist  a  court  in  determining  whether  the  lessor's 
default  was  sufficient  to  found  tortious  liability  to  persons  entering  the 
premises. 


Section  5  (4) 


Nothing  in  this  section  shall  relieve  a  landlord  of  any  duty  which  he 
is  under  apart  from  this  section. 

COMMENT 

This  proposed  subsection  is  similar  to  subsection  (5)  of  section  3  of  the 
Uniform  Act,  subsection  (3)  of  section  3  of  the  Scottish  Act,  subsection 
(6)  of  section  4  of  the  English  Act,  and  subsection  (6)  of  section  8  of  the 
New  Zealand  Act. 

This  proposed  subsection  represents  a  saving  provision  to  indicate 
that  the  law  of  landlord  and  tenant  remains  paramount. 
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Section  5  (5) 


For  the  purposes  of  this  section,  obligations  imposed  by  any 
enactment  in  virtue  of  the  tenancy,  shall  be  treated  as  imposed  by 
the  tenancy,  and  "tenancy"  includes  a  statutory  tenancy,  an  implied 
tenancy,  and  any  contract  conferring  the  right  of  occupation,  and 
"landlord"  shall  be  construed  accordingly. 


COMMENT 


This  proposed  subsection  is  similar  to  subsection  (6)  of  section  3  of 
the  Uniform  Act,  subsection  (4)  of  section  3  of  the  Scottish  Act,  sub- 
section (7)  of  section  4  of  the  English  Act,  and  subsection  (7)  of  section  8 
of  the  New  Zealand  Act. 


Section  5  (6) 

This  section  applies  to  tenancies  created  before  the  commencement 
of  this  Act,  as  well  as  those  created  after  the  commencement. 

COMMENT 

This  proposed  subsection  is  similar  to  subsection  (7)  of  section  3  of 
the  Uniform  Act,  subsection  (8)  of  section  4  of  the  English  Act,  subsection 
(5)  of  section  3  of  the  Scottish  Act,  and  subsection  (8)  of  section  8  of  the 
New  Zealand  Act. 

General  Sections 
Section  6 

Nothing  in  this  A  ct  shall  impose  any  obligation  on  an  occupier  to  any 
person  entering  on  the  premises  in  respect  of  risks  willingly  accepted 
by  that  person. 

COMMENT 

Comparable  provisions  are  found  in  subsection  (5)  of  section  2  of  the 
English  Act,  subsection  (3)  of  section  2  of  the  Scottish  Act,  subsection 
(7)  of  section  4  of  the  New  Zealand  Act,  and  subsection  (3)  of  section  2  of 
the  Uniform  Act. 

This  proposed  section  attempts  to  preserve  the  rules  of  common  law 
concerning  the  application  of  the  legal  maxim  "volenti  non  fit  injuria", 
even  though  its  scope  has  been  significantly  narrowed  by  recent  Canadian 
decisions.*4 


**Car  &  General  Insurance  Co.  v.  Seymour  and  Moloney  (1956),  2  D.L.R.  (2d)  369; 
Hambly  v.  Shepley,  [1967]  2  OR.  217;  Eid  v.  Dumas  (1969),  5  D.L.R.  (3d)  561. 
These  decisions  show  that  a  defence  based  upon  voluntary  assumption  of  risk  is 
becoming  increasingly  difficult  to  establish. 
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The  Commission  is  aware  that  this  terminology  may  merely  per- 
petuate some  of  the  difficulties  that  the  courts  have  experienced  in 
determining  what  it  means  to  be  volens.  However,  the  Commission  prefers 
to  utilize  this  terminology  for  the  sake  of  uniformity  rather  than  certainty. 


Section  7 


The  provisions  of  The  Negligence  Act  shall  apply  with  respect  to 
matters  of  contributory  negligence  between  an  occupier  and  persons 
entering  on  the  premises,  and  with  respect  to  contribution  between 
tort  feasors  where  there  is  more  than  one  occupier  of  the  premises. 


COMMENT 


Comparable  provisions  are  contained  in  subsection  (8)  of  section  4 
and  subsections  (1)  and  (2)  of  section  6,  all  of  the  New  Zealand  Act, 
and  section  4  of  the  Uniform  Act.  There  are  no  corresponding  provisions 
in  the  English  or  Scottish  Acts. 


Related  to  the  matter  of  knowledge  of  risk  and  its  acceptance  is  the 
concept  of  contributory  negligence.  The  decision  in  Indemaur  v.  Dames3S 
can  be  interpreted  to  mean  that  contributory  negligence  by  a  person 
entering  upon  premises  bars  an  action  by  him  against  the  occupier. 
But  in  England  at  the  time  that  case  was  decided  contributory  negligence 
was  a  complete  defence. 


Since  the  passage  of  The  Negligence  Act**  apportionment  by  a  court 
is  required,  and  Canadian  courts  have  utilized  contributory  negligence 
legislation  to  reduce  the  recovery  of  plaintiffs  in  actions  founded  on 
occupiers'  liability.87 


Although  it  is  likely  that  the  courts  would  apply  The  Negligence  Act 
to  situations  to  which  the  proposed  Act  would  apply,  it  is  preferable  to 
make  specific  provision  for  this,  as  has  been  done  in  the  New  Zealand  Act. 


The  second  clause  of  this  section  attempts  to  deal  with  situations 
where  there  is  more  than  one  occupier,  and  where  both  occupiers  or  all 
occupiers  may  be  liable.  This  was  the  situation  contemplated  by  Lord 
Denning  in  Wheat  v.  Lacon36  discussed  under  section  1  of  the  proposed 
draft  Act. 


"Indemaur  v.  Dames  (1866),  L.R.  1  C.P.  274,  (1867),  L.R.  2  C.P.  311. 

"The  Negligent  Act.  R.S.O.  1970,  c.  296. 

"Whitehead  v.  North  Vancouver.  (1939]  3  D.L.R.  83;  Brown  v.  B.F.  Theatres.  [1947] 

SCR.  486. 
"Wheat  v.  Lacon.  (1966]  AC.  552. 
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Section  8 


Nothing  in  this  Act  shall  vary,  modify  or  restrict  the  special  rights 
and  liabilities  incident  to  a  master-servant  relation  where  it 
exists  between  the  parties. 


COMMENT 

There  are  no  comparable  sections  in  the  three  existing  Acts  and  the 
draft  Uniform  Act. 

This  section  makes  paramount  the  law  involving  the  master  and 
servant  relation,  and  makes  explicit  what  would  appear  to  be  implicit  in 
subsection  (3)  of  section  3  of  the  proposed  Act. 

The  Commission  is  of  the  opinion  that  the  proposed  legislation 
should  not  affect  the  duties  of  a  master  to  his  servant,  these  duties 
having  developed  outside  the  field  of  occupiers'  liability.  In  Ontario, 
although  the  provisions  of,  and  benefits  under,  The  Workmen's  Com- 
pensation Act,39  may  make  the  proposed  section  of  no  great  practical 
significance,  the  section  is  inserted  to  remove  all  doubt  that  the  proposed 
Act  does  not  apply  to  that  relation. 


Section  9 


This  A  ct  shall  not  affect  the  obligations  of  any  person  under  or  by 
virtue  of  The  Innkeeper's  Act,  under  or  by  virtue  of  any  contract 
for  the  hire  of,  or  for  the  carriage  for  reward  of  persons  or  goods  in 
any  vehicle,  vessel,  aircraft  or  other  means  of  transport,  or  under 
or  by  virtue  of  any  contract  of  bailment. 

COMMENT 

Comparable  provisions  are  contained  in  subsection  (3)  of  section  5 
of  the  English  Act  and  section  9  of  the  New  Zealand  Act. 

This  section  attempts  to  preserve  the  legal  obligations  already 
existing  in  these  unique  relationships. 

The  laws  of  bailment,  innkeeper's  liability  and  safe  carriage  create 
higher  duties  than  those  resulting  from  mere  occupation  of  premises, 
and  should  therefore  be  excluded  from  the  proposed  Act. 

References  should  be  made  to  the  provisions  of  section  2  of  the 
proposed  Act  which  relate  to  its  application  to  certain  structures  such  as 
ships,  vessels,  trains,  railway  cars,  vehicles,  and  aircraft. 


'The  Workmen's  Compensation  Act,  R.S.O.  1970.  c.  505. 
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Section  10 


This  Act  binds  the  Crown,  subject  to  The  Proceedings  Against  the 
Crown  Act. 


COMMENT 

Comparable  provisions  are  contained  in  section  6  of  the  English  Act, 
section  4  of  the  Scottish  Act,  section  10  of  the  New  Zealand  Act,  and 
subsection  (1)  of  section  5  of  the  Uniform  Act. 

At  common  law,  the  Crown  could  not  be  held  liable  in  negligence. 
The  Exchequer  Court  Act40  for  many  years  had  a  provision  imposing 
liability  in  certain  circumstances  for  negligence  of  federal  Crown  servants, 
but  this  provision  was  repealed  in  1952.  The  situation  is  now  covered 
by  the  Crown  Liability  Act.41 

Some  claims  against  the  Crown  under  the  Exchequer  Court  Act  were 
based  on  the  law  of  occupiers'  liability.42 

The  English  Crown  Proceedings  Act,  1947,  was  the  model  for  a 
Uniform  Crown  Proceedings  Act  adopted  in  1950  by  the  Conference  of 
Commissioners  on  Uniformity  of  Legislation  in  Canada.  Ontario's  Pro- 
ceedings Against  the  Crown  Act43  and  Canada's  Crown  Liability  Act  are, 
for  all  relevant  purposes,  the  same  as  the  English  Act. 

The  Commission  is  unaware  of  any  reported  decisions  relating  to 
occupiers'  liability  under  the  provincial  Act,  although  there  have  been 
a  number  of  such  cases  under  the  federal  Act.44 

The  Commission  is  of  the  view  that  the  proposed  Act  should  bind 
the  Crown,  just  as  the  Acts  of  England,  Scotland  and  New  Zealand 
now  do. 


Section  11 


This  Act  does  not  apply  to  the  Crown  or  to  any  municipality, 
where  the  Crown  or  the  municipality  is  an  occupier  of  a  public 
highway  or  a  public  road. 


"The  Exchequer  Court  Act,  R.S.C.  1970,  c.  E-ll. 
"The  Crown  Liability  Act,  R.S.C.  1970,  c.  C-38. 


"Brebner  v.  The  King  (1913),  14  D.L.R.  397;  Northrup  v.  The  King  (1917).  37  D.L.R. 
483;  Lajoie  v.  The  King  (1921),  69  D.L.R.  147;  MacDonald  v.  The  King,  [1951] 
Ex.  C.R.  293. 

**The  Proceedings  Against  the  Crown  Act,  R.S.O.  1970,  c.  365. 

**Deslaurters  v.  The  Queen.  \  | <)<>.<  Kx  C.R.  _W;  Xnnl-Deiilsehe  v  The  Queen.  |l%**j 
1  Ex.  C.R.  117;  Alexander  v.  The  Queen  (1960),  23  D.L.R.  (2d)  369;  Hendry  v.  The 
Queen.  [1965]  1  Ex.  C.R.  392;  Kerr  v.  The  Queen.  [1968]  1  Ex.  C.R.  220. 
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COMMENT 

There  is  no  comparable  provision  in  the  three  existing  Acts,  although 
subsection  (2)  of  section  5  of  the  Uniform  Act  proposes  that  a  comparable 
section  be  enacted. 

In  Ontario,  public  highways  and  roads  are  created  under  statutory 
authority,  and  are  "vested"  in,  and  maintained  by.  either  the  Crown  in 
the  right  of  the  Province,  or  a  municipality.  The  Municipal  Act,ib  and 
The  Highway  Improvement  Act*6  provide  in  detail  for  the  responsibility 
of  the  municipalities  and  the  Crown  in  regard  to  the  condition  of  repair 
and  non-repair  of  public  roads  and  highways.  The  proposed  Act  does 
not  vary  the  rights  and  liabilities  which  have  been  established  by  the 
aforementioned  Acts. 

It  should  be  added  that  the  definition  of  "highway"  under  The 
Highway  Traffic  Act*7  "includes  a  common  and  public  highway,  street, 
avenue,  parkway,  driveway,  square,  place,  bridge,  viaduct  or  trestle, 
designed  and  intended  for,  or  used  by,  the  general  public  for  the 
passage  of  vehicles".  This  definition  may  be  wide  enough  to  include 
parking  lots  provided  in  parking  plazas  and  parking  garages.  These, 
however,  will  remain  within  the  proposed  Act,  unless  the  Crown  is  the 
occupier. 

Section  12 

This  Act  does  not  affect  rights  and  liabilities  of  persons  in  respect  of 
causes  of  action  arising  before  this  Act  comes  into  force. 

COMMENT 

This  section  has  been  inserted  in  order  that  the  proposed  Act  will  not 
have  retroactive  application.  The  material  time  is  when  the  cause  of  action 
arose,  not  when  the  action  was  commenced  against  the  occupier.  In 
this  regard,  reference  should  be  made  to  the  proposed  subsection  (7)  of 
section  4  and  the  proposed  subsection  (6)  of  section  5  of  this  Act,  where 
contracts  and  tenancies  are  dealt  with. 


Section  13 

This  A  ct  comes  into  force  on  the  day  of 

197 

Section  14 

This  Act  may  be  cited  as  The  Occupiers'  Liability  Act,  197 


"The  Municipal  Act,  R.S.O   1970.  c.  284. 

**The  Highway  Improvement  Act.  R.S.O.  1970.  c.  201. 

"The  Highway  Traffic  Act.  R.S.O.  1970.  c.  202.  s.  1  (1 )  (11). 
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THE  COMMISSION'S  DRAFT  ACT:  COMPLETE  TEXT 

The  text  of  the  draft  Act  proposed  by  this  Commission  is  as  follows: 
THE  OCCUPIERS'  LIABILITY  ACT 


(2) 
Section  2(1) 


Section  1  In  this  Act, 

(1)  "occupier"  means 

(a)  a  person  who  is  in  physical  possession  of  premises,  or 

(b)  a  person  who  has  responsibility  for,  and  control 
over  the  condition  of  premises,  the  activities  there 
carried  on,  and  persons  allowed  to  enter  premises 

notwithstanding  that  one  or  more  other  persons  are 
also  occupiers. 

' ' premises ' '  means  lands  and  structures  or  either  of  them. 

The  provisions  of  this  Act  apply,  in  place  of  the  rules 
of  the  common  law,  for  the  purpose  of  determining 
the  care  that  an  occupier  is  required  to  show  towards 
persons  entering  on  the  premises  in  respect  of  dangers 
to  them  or  to  their  property,  and  to  the  property  of  per- 
sons who  have  not  themselves  entered  on  the  premises, 
that  are  due  to  the  state  of  the  premises,  or  to  anything 
done  or  omitted  to  be  done  thereon,  and  for  which  he  is 
in  law  responsible. 

(2)  The  provisions  of  this  Act  apply  in  like  manner  and  to 
the  same  extent  as  in  subsection  (1)  to  persons  entering 
on: 

(a)  ships  and  vessels ; 

(b)  trailers  and  portable  structures  designed  or  used 
for  a  residence,  business  or  shelter;  and 

(c)  trains,  railway  cars,  vehicles  and  aircraft,  except 
while  in  operation, 

and  to  their  property  thereon,  and  to  the  property  of 
persons  who  have  not  themselves  entered  thereon. 

Section  3(l)(a)  An  occupier  of  premises  owes  a  common  duty  of  care 
to  all  persons  entering  on  the  premises,  except  in  so  far 
as  he  is  free  to  and  does  extend,  restrict,  modify,  or 
exclude  his  duty  by  express  agreement  or  otherwise, 
which  duty  is  to  take  such  care  as  in  all  the  circum- 
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Section  3(2) 


stances  of  the  case  is  reasonable,  to  see  that  the  person 
and  his  property  will  be  reasonably  safe  in  using  the 
premises  for  the  purposes  contemplated  by  the  occupier. 

(b)  This  common  duty  of  care  shall  apply  whether  the 
potential  danger  to  a  person  entering  on  the  premises, 
or  his  property,  is  caused  by  the  condition  of  such 
premises,  or  whether  it  is  caused  by  the  activity  carried 
on  in  such  premises. 

Where  an  occupier  is  free  to  extend,  restrict,  modify, 
or  exclude  his  duty  to  any  person  entering  on  the 
premises,  by  express  agreement  or  express  stipulation, 
the  occupier  must  take  reasonable  steps  to  bring  such 
restriction,  modification,  or  exclusion,  to  the  attention 
of  such  person. 


(3)  Nothing  in  this  Act  shall  relieve  an  occupier  of  premises 

of  any  duty  to  show  in  any  particular  case,  any  higher 
standard  of  care  which  in  that  case  is  incumbent  on  him 
by  virtue  of  any  enactment  or  rule  of  law  imposing 
special  standards  of  care  on  particular  classes  of 
persons. 


Section  4(1) 


Liability  of  an  occupier  under  this  Act  towards  any 
persons  entering  on  the  premises  shall  not  be  restricted, 
modified,  or  excluded  by  the  provisions  of  any  contract 
to  which  such  person  is  not  privy. 


(2)  Where  an  occupier  is  bound  by  contract  to  permit 
persons  who  are  not  privy  to  the  contract  to  enter  or  use 
the  premises,  the  duty  of  care  which  he  owes  to  them 
cannot  be  restricted  or  excluded  by  that  contract. 

(3)  A  contract  shall  not  by  virtue  of  this  Act  have  the  effect, 
unless  it  expressly  so  provides,  of  making  an  occupier 
who  has  taken  reasonable  care,  liable  to  any  person 
entering  on  the  premises,  not  privy  to  the  contract, 
for  dangers  due  to  the  faulty  execution  of  any  work  of 
construction,  maintenance  or  repair,  or  other  like 
operation  by  persons  other  than  himself,  his  servants, 
and  persons  acting  under  his  direction  and  control. 

(4)  Where  damage  to  any  person  entering  on  the  premises 
is  caused  by  the  negligence  of  an  independent  contractor 
employed  by  an  occupier,  the  occupier  shall  not  on  that 
account  be  liable,  if  in  all  the  circumstances  he  had 
acted  reasonably  in  entrusting  the  work  to  the  indepen- 
dent contractor,  if  he  had  taken  such  steps  (if  any)  as  he 
reasonably  ought  in  order  to  satisfy  himself  that  the 
contractor  was  competent  and  that  the  work  had  been 
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properly  done,  and  if  it  was  reasonable  that  the  work 
performed  by  the  independent  contractor  should  have 
been  undertaken. 

(5)  Where  damage  to  any  person  entering  on  the  premises 
is  caused  by  the  the  negligence  of  an  independent 
contractor  employed  by  an  occupier,  and  there  is  more 
than  one  occupier  of  the  premises,  any  benefit  accruing 
to  an  occupier  by  reason  of  the  provisions  of  subsection 
(4)  of  section  4  shall  accrue  to  all  such  occupiers  of 
the  premises. 

(6)  Nothing  in  this  section  shall  affect  any  statutory  pro- 
vision in  any  other  Act  which  provides  that  an 
occupier  is  liable  for  the  negligence  of  an  independent 
contractor. 

(7)  This  section,  in  so  far  as  it  prevents  the  duty  of  care 
owed  by  an  occupier  to  any  person  entering  on  the 
premises  from  being  restricted  or  excluded,  applies  to 
contracts  entered  into  both  before  and  after  the  com- 
mencement of  this  Act,  but  in  so  far  as  it  enlarges  the 
duty  owed  by  an  occupier  to  any  person  entering  on 
the  premises,  it  shall  have  effect  only  in  relation  to 
obligations  which  are  undertaken  after  that  commence- 
ment. 

Section  5(1)  Where  premises  are  occupied  or  used  by  virtue  of  a 
tenancy  under  which  the  landlord  is  responsible  for 
the  maintenance  or  repair  of  the  premises,  it  shall 
be  the  duty  of  the  landord  to  show  towards  any  persons 
who  or  whose  property  may  from  time  to  time  be  on 
the  premises,  the  same  care  in  respect  of  dangers 
arising  from  any  failure  on  his  part  in  carrying  out 
his  responsibility,  as  is  required  by  virtue  of  the 
provisions  of  this  Act  to  be  shown  by  an  occupier  of 
premises  towards  persons  entering  on  them. 

(2)  Where  premises  are  occupied  by  virtue  of  a  sub- 
tenancy, the  foregoing  subsection  shall  apply  to  any 
landlord  who  is  responsible  for  the  maintenance  or 
repair  of  the  premises  comprised  in  the  sub-tenancy. 

(3)  For  the  purposes  of  this  section,  a  landlord  shall  not 
be  deemed  to  have  made  default  in  carrying  out  any 
obligation  to  the  occupier  of  the  premises,  unless  his 
default  is  such  as  to  be  actionable  at  the  suit  of 
the  occupier. 

(4)  Nothing  in  this  section  shall  relieve  a  landlord  of  any 
duty  which  he  is  under  apart  from  this  section. 
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(5)  For  the  purposes  of  this  section,  obligations  imposed 

by  any  enactment  in  virtue  of  the  tenancy,  shall  be 
treated  as  imposed  by  the  tenancy,  and  "tenancy" 
includes  a  statutory  tenancy,  an  implied  tenancy,  and 
any  contract  conferring  the  right  of  occupation,  and 
"landlord"  shall  be  construed  accordingly. 


(6)  This  section  applies  to  tenancies  created  before  the 

commencement  of  this  Act,  as  well  as  those  created 
after  the  commencement. 


Section  6 


Section  7 


Section  8 


Section  9 


Section  10 


Section  11 


Section  12 


Nothing  in  this  Act  shall  impose  any  obligation  on  an 
occupier  to  any  person  entering  on  the  premises  in 
respect  of  risks  willingly  accepted  by  that  person. 

The  provisions  of  The  Negligence  Act  shall  apply  with 
respect  to  matters  of  contributory  negligence  between 
an  occupier  and  persons  entering  on  the  premises, 
and  with  respect  to  contribution  between  tort  feasors 
where  there  is  more  than  one  occupier  of  the  premises. 

Nothing  in  this  Act  shall  vary,  modify  or  restrict 
the  special  rights  and  liabilities  incident  to  a  master- 
servant  relation  where  it  exists  between  the  parties. 

This  Act  shall  not  affect  the  obligations  of  any  person 
under  or  by  virtue  of  The  Innkeeper's  Act,  under  or  by 
virtue  of  any  contract  for  the  hire  of,  or  for  the 
carriage  for  reward  of  persons  or  goods  in  any  vehicle, 
vessel,  aircraft  or  other  means  of  transport,  or  under 
or  by  virtue  of  any  contract  of  bailment. 

This  Act  binds  the  Crown,  subject  to  The  Proceedings 
Against  the  Crown  Act. 

This  Act  does  not  apply  to  the  Crown  or  to  any  muni- 
cipality, where  the  Crown  or  the  municipality  is  an 
occupier  of  a  public  highway  or  a  public  road. 

This  Act  does  not  affect  rights  and  liabilities  of  persons 
in  respect  of  causes  of  action  arising  before  this  Act 
comes  into  force. 


Section  13 


This  Act  comes  into  force  on  the  day  of 

197 


Section  14 


This  Act  may  be  cited  as  The  Occupiers'  Liability  Act, 
197 
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REPORT  ON  CONSUMER  WARRANTIES  AND  GUARANTEES 
IN  THE  SALE  OF  GOODS  (1972) 

In  this  report  the  Commission  recommends  enactment  of  a  new 
Consumer  Products  Warranties  Act  prescribing  reasonable  warranty 
standards  in  consumer  sales.  These  standards,  unlike  those  in  The  Sale  of 
Goods  Act,  R.S.O.  1970,  c.  421,  would  not  be  capable  of  being  disclaimed 
or  avoided  by  those  who  manufacture  or  sell  in  the  consumer  market. 

Substantial  modifications  in  the  law  respecting  parol  evidence  and 
privity  of  contract  are  recommended  in  order  to  extend  the  protection  of 
the  law  to  cover  situations  in  which  many  persons  were  without  power  to 
seek  redress,  and  to  bring  home  the  necessity  for  fair  and  responsible 
dealing  to  all  persons  who  are  engaged  in  the  production,  distribution  and 
sales  phases  of  a  consumer  transaction. 

The  report  also  contains  recommendations  for  the  strengthening  of 
Ontario's  consumer  protection  programme.  Compliance  will  be  ensured 
not  only  through  the  creation  of  a  new  dispute-settling  machinery  under  the 
Consumer  Protection  Bureau,  but  also  through  conferring  new 
enforcement  powers  on  the  Bureau  and  additional  jurisdiction  on  the 
Commercial  Registration  Appeal  Tribunal.  In  addition,  there  are  proposals 
for  the  settling  of  disputed  or  unclear  issues  arising  under  the  proposed  Act 
by  means  of  a  power  of  referral  to  a  judge  of  the  Supreme  Court  or  to  the 
Court  of  Appeal. 

Finally,  the  report  deals  with  the  unique  problems  involved  in  the 
sale  of  used  motor  vehicles. 
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REPORT  ON  CONSUMER  WARRANTIES  AND  GUARANTEES  IN  THE  SALE 
OF  GOODS  (1972) 


CHAPTER  10 

GENERAL  SUMMARY  OF 
RECOMMENDATIONS 

Set  out  below  is  a  summary  of  the  Commission's  Recommendations. 

PART  I 
INTRODUCTION 
The  Nature  and  Extent  of  Consumer  Warranty  Complaints — Chapter  1 

The  Commission  recommends  that : 

1.  The  Legislature  of  the  Province  of  Ontario  enact  a  new  statute, 
to  be  known  as  The  Consumer  Products  Warranties  Act,  which  will 
deal  comprehensively  and  systematically  with  all  aspects  of  con- 
sumer warranties. 

2.  The  proposed  Act  apply,  in  lieu  of  The  Sale  of  Goods  Act,  to  all  persons 
selling  consumer  products  to  consumers,  in  the  course  of  their 
business,  and  to  all  manufacturers  of  such  products. 

3.  "Consumer  products"  be  defined  in  the  proposed  Act  as  meaning 
goods  that  are  regularly,  although  not  necessarily  exclusively, 
bought  for  personal  use  or  consumption. 

4.  "Consumer"  be  defined  in  the  proposed  Act  as  an  individual  acquiring 
a  consumer  product  for  his  own  use  or  consumption,  or  for  the 
use  or  consumption  of  another  individual. 

5.  The  proposed  Act  provide  that  where  the  buyer  intends  the  product 
to  be  used  for  a  business  and  a  non-business  purpose,  the  pre- 
dominant purpose  would  govern  the  characterization  of  the  use. 

6.  "Sale"  in  the  proposed  Act  include  all  near-sale  transactions, 
including  leases  with  an  option  to  purchase,  leases  for  substantial 
terms,  and  should  cover  materials  transferred  under  a  contract 
for  work  and  materials. 

7.  The  proposed  Act  consist  of  the  following  principal  parts: 

a.  A  statement   of  the  warranty  obligations  of  the  seller  and 
manufacturer  of  a  consumer  product ; 

b.  A  code  of  basic  guidelines  for  the  contents  of  express  per- 
formance warranties  and  their  administration ; 

c.  Machinery  for  the  resolution  of  warranty  disputes;  and 

d.  General  provisions  for  the  administration  of  the  Act. 

PART  II 

THE  EXISTING  LAW  AND  ITS  SHORTCOMINGS 

The  Consumer  and  The  Sale  of  Goods  Act — Chapter  2 

The  Commission  recommends  that,  under  the  proposed  Consumer 
Products  W arr antics  A  ct : 

1.  The  distinction  between  contractual  and  non-contractual  re- 
presentations should  be  abolished  and  replaced  by  the  single  con- 
cept of  "warranty",  which  should  be  defined  as  follows: 
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"Any  affirmation  of  fact  or  any  promise  by  the  seller  relating 
to  the  goods  is  an  express  warranty  if  the  natural  tendency 
of  any  such  affirmation  or  promise  is  to  induce  the  buyer  to 
purchase  the  goods,  and  if  the  buyer  purchases  the  goods 
relying  thereon." 

2.  The  distinction  between  warranties  and  conditions  should  also  be 
abolished  and  replaced  by  the  single  concept  of  a  warranty.  This 
change  should  be  accompanied  by  the  adoption  of  a  new  set  of 
remedies  for  breach  of  the  seller's  warranty  obligations,  as  outlined 
in  recommendation  6,  below. 

3.  The  parol  evidence  rule  should  be  abolished  for  consumer  trans- 
actions and  evidence  should  be  admissible  of  representations  which 
do  not  appear  in  the  written  agreement. 

4.  Effect  should  be  denied  in  consumer  transactions  to  clauses  denying 
the  authority  of  agents  or  employees  of  the  seller  to  make  re- 
presentations which  otherwise  would  fall  within  the  usual  scope  of 
their  authority. 

5.  The  implied  warranties  conferred  on  a  buyer  in  a  consumer  trans- 
action should  encompass : 

a.  Implied  warranties  of  title,  freedom  from  encumbrances,  and 
quiet  possession.  These  should  follow  the  existing  provisions  in 
The  Sale  of  Goods  Act,  subject  to  the  adjustments  in  detail  dis- 
cussed in  the  text  of  section  5.  a.,  chapter  2  (Implied  Condition 
of  Title),  and  to  the  observations  and  recommendations  made 
in  chapter  3  (Disclaimer  Clauses). 

b.  The  warranty  of  description  should  be  deemed  to  be  an  express 
warranty.  It  should  also  be  made  clear  that  a  sale  in  a  self- 
service  store  is  a  sale  by  description  and  that  a  seller  is 
deemed  to  have  adopted  as  his  own  the  labels  or  markings 
attached  to  the  goods  and  all  other  forms  of  descriptive 
materials  accompanying  the  goods. 

c.  An  implied  warranty  of  merchantability: 

(i)  The  warranty  should  be  renamed  a  warranty  of  "con- 
sumer acceptability" ; 

(ii)  It  should  be  defined  in  terms  of  the  definition  approved 
in  Kendall  v.  Lillico,  except  that  the  scope  of  the  warranty 
should  cover  all  purposes  for  which  the  goods  are  normally 
used  unless  the  dealer  or  manufacturer  has  informed  the 
consumer  that  the  goods  are  not  fit  for  all  such  purposes, 
or  it  is  common  knowledge  among  consumers  that  the 
particular  goods  are  not  fit  for  all  such  purposes ; 

(iii)  It  should  apply  to  used  as  well  as  new  goods  but  with 
proper  allowance  being  made  for  the  age  of  the  goods,  the 
price  paid  for  them,  and  all  the  other  surrounding  cir- 
cumstances of  the  transaction ;  and 

(iv)  The  warranty  should  not  apply  with  respect  to  such 
defects  as  have  been  adequately  disclosed  to  the  buyer  or 
that  would  have  been  apparent  to  him  in  those  cases 
where  he  has  examined  the  goods  prior  to  his  purchase. 
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d.  An  implied  warranty  that  the  goods  (including,  where  ap- 
propriate, the  individual  components  of  the  goods)  shall  be 
durable  for  a  reasonable  period  of  time,  having  regard  to  all 
the  surrounding  circumstances  of  the  sale. 

e.  An  implied  warranty  that  spare  parts  and  reasonable  repair 
facilities  will  be  available  for  a  reasonable  period  of  time  with 
respect  to  goods  that  normally  require  repairs. 

f.  An  implied  warranty  of  fitness.  This  should  follow  the  existing 
lines  of  section  15.1  of  The  Sale  of  Goods  Act,  except  that  in 
The  Consumer  Products  Warranties  Act: 

(i)  The  condition  of  fitness  should  no  longer  be  confined  to 
sales  where  the  goods  are  "of  a  description  which  it  is 
in  the  course  of  the  seller's  business  to  supply",  but  should 
be  extended  to  cover  all  sales  in  which  the  seller  is  acting 
in  the  course  of  business ; 

(ii)  The  proviso  to  section  15.1  should  be  repealed ; 

(iii)  The  provision  in  section  15.1  to  the  effect  that  the  con- 
dition of  fitness  will  be  implied  in  a  contract  of  sale 
only  where  the  buyer  makes  known  the  particular  purpose 
for  which  he  requires  the  goods  so  as  to  show  that  he  relies 
on  the  seller's  skill  and  judgment  should  be  replaced  by  a 
provision  whereby  the  condition  of  fitness  will  be  implied 
unless  the  circumstances  are  such  as  to  show  that  the  buyer 
did  not  rely,  or  that  it  was  unreasonable  for  him  to  rely, 
on  the  seller's  skill  and  judgment ;  and 

(iv)  It  should  be  made  clear  that  the  words  "particular  pur- 
pose" cover  not  only  an  unusual  or  special  purpose  for 
which  goods  are  bought,  but  also  a  normal  or  usual  pur- 
pose. 

6.  The  buyer's  remedies  for  breach  of  the  seller's  warranty  obligations 
should  be  as  follows : 

a.  Where  the  breach  is  remediable  and  the  breach  is  not  of  a 
fundamental  character,  the  retailer  or  manufacturer  should 
have  a  reasonable  opportunity  to  make  good  the  breach,  in- 
cluding any  breach  in  the  implied  warranties  of  title,  freedom 
from  encumbrances,  and  quiet  possession. 

b.  "Breach  of  a  fundamental  character"  means 

(i)  That  the  product  departs  significantly  in  characteristics 
and  quality  from  the  contract  description ;  or 

(ii)  That  the  product  is  substantially  unfit  for  its  ordinary 
or  specified  purpose ;  or 

(iii)  That  the  product,  in  its  existing  condition,  constitutes  a 
potential  hazard  to  the  health  or  property  of  the  purchaser 
or  any  other  person. 

c.  Where  the  defect  is  of  a  fundamental  character  and  appears 
within  a  reasonable  period  after  delivery  of  the  product  to  the 
purchaser,  the  purchaser  should  be  able  to  reject  the  product 
and  be  entitled  to  a  refund  of  the  purchase  price,  subject  to  a 
reasonable  deduction  for  the  use  of  the  goods.    The  purchaser 
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should  also  be  entitled  to  recover  any  other  damages  which 
he  may  have  suffered,  subject  to  the  usual  tests  of  foreseeability. 

d.  In  other  cases,  where  the  defect  has  not  been  remedied  within 
a  reasonable  time,  the  purchaser  should  have  the  option  of 
rescinding  the  contract  as  under  c.  or  of  having  the  defect 
remedied  elsewhere  and  recovering  the  cost  thereof  from  the 
retailer  or  manufacturer,  together  with  any  other  reasonably 
foreseeable  damages  which  he  may  have  suffered. 

e.  Where  the  dealer  is  being  sued  for  a  breach  that  is  basically 
attributable  to  the  manufacturer  he  shall  have  a  right  to 
"vouch  over"  and  to  be  indemnified  by  the  manufacturer  in 
respect  of  any  damages  that  the  purchaser  may  recover  from 
him,  unless  he  is  precluded  from  doing  so  by  the  terms  of  the 
agreement  between  him  and  the  manufacturer. 

Disclaimer  Clauses:  General  Considerations 

and  Judicial  and  Legislative  Reactions — Chapter  3 

The  Commission  recommends  that : 

1.  Section  44a  of  The  Consumer  Protection  Act  should  be  removed  from 
that  Act  and  made  a  part  of  the  new  Consumer  Products  Warranties 
Act,  subject  to  the  following: 

a.  Rather  than  nullifying  the  effect  of  those  types  of  disclaimer 
clauses  set  out  in  present  section  44a,  the  new  section  should 
prohibit  the  use  of  disclaimer  clauses  to  exclude,  restrict  or 
diminish  express  or  implied  warranty  rights  or  the  remedies  other- 
wise available  to  the  buyer  for  breach  of  them  in  a  consumer 
transaction. 

b.  It  should  be  clear  that  the  new  section  applies  to  express  and 
implied  warranties,  and  remedies  for  breach  thereof,  in  the 
case  of  second-hand  goods  or  goods  sold  "as  is"  or  with 
disclosed  defects.  The  standard  to  be  applied  to  goods  sold 
in  such  circumstances  would  be  that  formulated  under  the 
implied  warranty  of  "consumer  acceptability",  with  proper 
allowance  made  for  the  age  of  the  goods,  the  price  paid  for 
them,  all  surrounding  circumstances  of  the  transaction,  and 
subject  to  the  other  features  of  this  implied  warranty  set  out 
in  recommendation  5.  d.,  chapter  2,  supra. 

c.  The  new  section  should  make  no  exception  allowing  the  ex- 
clusion of  consequential  damages. 

d.  The  scope  of  the  new  section  should  include  oral  as  well  as 
written  disclaimers. 

e.  Section  31  (1)  (/)  of  The  Consumer  Protection  Act  should  be 
repealed. 

f.  Section  53  of  The  Sale  of  Goods  Act  should  be  amended  so  as 
to  make  it  clear  that  it  does  not  apply  to  consumer  sales 
governed  by  The  Consumer  Products  Warranties  Act. 

2.  The  Commission  makes  no  recommendation  respecting  the  inclusion 
in  The  Consumer  Products  Warranties  Act  of  any  power  to  dispense 
with  the  prohibitions  against  contracting  out  or  limiting  the  measure 
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of  recoverable  damages  in  consumer  sales  through  the  use  of  a 
regulation-making  power  where  unfair  hardship  is  claimed  as  a 
result  of  the  recommended  absolute  prohibition.  Such  a  power  may 
or  may  not  be  a  desirable  feature  of  consumer  transaction  legislation, 
but  the  Commission  concludes  that  the  case  for  its  inclusion  and, 
if  included,  its  scope,  can  only  be  made  after  a  study  of  the 
experience  under  The  Consumer  Products  Warranties  Act  in  the 
recommended  form. 

3.  An  unconscionability  provision  similar  to  section  2-302  of  the 
Uniform  Commercial  Code  should  be  added  to  The  Sale  of  Goods  Act, 
pending  a  general  review  of  that  Act,  to  provide  some  protection  in 
the  case  of  an  unfair  bargain  in  a  non-consumer  transaction.  The 
relevant  part  of  section  2-302  of  the  Uniform  Commercial  Code  reads 
as  follows: 

If  the  court  as  a  matter  of  law  finds  the  contract  or  any 
clause  of  the  contract  to  have  been  unconscionable  at  the  time 
it  was  made  the  court  may  refuse  to  enforce  the  contract, 
or  it  may  enforce  the  remainder  of  the  contract  without  the 
unconscionable  clause,  or  it  may  so  limit  the  application  of  any 
unconscionable  clause  as  to  avoid  any  unconscionable  result. 


Problems  of  Vertical  and  Horizontal  Privity — Chapter  5 

The  Commission  recommends  that : 

1.  The  doctrine  of  privity  of  contract  should  be  abolished  in  warranty 
claims  by  a  consumer  buyer  against  the  manufacturer  of  the  goods. 

2.  There  should  be  in  The  Consumer  Products  Warranties  Act  clearly 
stated  statutory  rules  holding  a  manufacturer  civilly  liable  for 
breach  of  any  express  warranties  and  also  deeming  him  to  have 
given  a  consumer  buyer  (whether  or  not  the  consumer  bought  the 
goods  from  the  manufacturer)  implied  warranties  of  the  same  type 
as  run  from  the  retail  seller  to  the  consumer  buyer. 

3.  The  same  definition  of  an  express  warranty  should  apply  in  the 
case  of  representations  by  a  manufacturer  as  will  apply  to  a 
seller's  representations. 

4.  The  implied  warranties  of  the  manufacturer  should  be  subject 
to  adjustments  in  wording  based  upon  the  difference  in  the 
factual  relationship  between  the  consumer  buyer  and  the  retail 
seller  and  the  consumer  buyer  and  the  manufacturer,  as  illustrated 
in  section  1.  d.  (ii),  supra. 

5.  The  measure  of  damages  recoverable  by  the  consumer  buyer  and 
the  extent  to  which  a  manufacturer  can  exclude  or  restrict  his 
warranty  liabilities  to  the  consumer  buyer  should  be  governed  by 
the  same  principles  as  obtain  between  the  consumer  buyer  and 
his  immediate  seller  in  accordance  with  the  recommendations  ob- 
tained in  chapters  2  and  3  of  this  report.  Any  notice  of  a  dis- 
claimer clause  given  to  the  consumer  buyer  by  or  on  behalf  of  the 
manufacturer  before  or  at  the  time  of  the  purchase  of  the  goods  by 
the  consumer  buyer  in  writing  or  otherwise,  and  which  may  reasonably 
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be  expected  to  come  to  the  buyer's  attention  in  the  ordinary 
course  of  events  shall  be  effective  if  the  disclaimer  or  restriction 
of  liability  would  otherwise  be  valid. 

6.  The  introduction  of  the  manufacturer's  new  warranty  liabilities 
should  not  relieve  the  retail  seller  from  his  warranty  obligations 
to  the  consumer.  However,  where  the  retailer  is  being  sued  by  a 
consumer  buyer,  the  retailer  should  be  able  to  "vouch  over"  against 
the  person  from  whom  he  bought  the  goods  (whether  or  not  that 
person  was  the  manufacturer  of  the  goods)  and  to  claim  an  indemnity, 
unless  he  is  precluded  from  claiming  an  indemnity  by  the  terms  of 
his  agreement  with  the  seller.  The  "vouching  over"  procedure 
should  be  similar  to  the  procedure  set  out  in  Section  2-607(5)  of 
the  Uniform  Commercial  Code. 

Where  the  buyer  is  sued   for  breach  of  warranty  or  other 
obligation  for  which  his  seller  is  answerable  over 

(a)  he  may  give  his  seller  written  notice  of  the  litigation.  If  the 
notice  states  that  the  seller  may  come  in  and  defend  and  that  if 
the  seller  does  not  do  so  he  will  be  bound  in  any  action 
against  him  by  his  buyer  by  any  determination  of  fact  common 
to  the  two  litigations,  then  unless  the  seller  after  seasonable 
receipt  of  the  notice  does  come  in  and  defend  he  is  so  bound. 

(b)  if  the  claim  is  one  for  infringement  or  the  like  (subsection  (3) 
of  Section  2-312)  the  original  seller  may  demand  in  writing 
that  his  buyer  turn  over  to  him  control  of  the  litigation 
including  settlement  or  else  be  barred  from  any  remedy  over 
and  if  he  also  agrees  to  bear  all  expense  and  to  satisfy  any 
adverse  judgment,  then  unless  the  buyer  after  seasonable 
receipt  of  the  demand  does  turn  over  control  the  buyer  is 
so  barred. 

7.  Where  the  retailer's  right  to  indemnity  is  subject  to  a  disclaimer 
or  other  restrictive  clause  in  the  contract  between  him  and  his 
seller,  such  clauses  should  be  subject  to  judicial  scrutiny  and 
should  be  unenforceable,  in  whole  or  in  part,  if  it  would  not  be  fair 
or  reasonable  in  all  the  circumstances  of  the  case  to  allow  reliance 
on  the  clause. 

8.  Subject  to  the  qualifications  in  recommendation  7  above,  where 

(a)  a  retailer  has  purchased  goods  from  a  person  other  than  the 
manufacturer  of  them ;  and 

(b)  the  retailer  is  being  sued  by  a  consumer  buyer  for  breach 
of  warranty, 

the  retailer  should  have  a  right  of  indemnity  against  the  manu- 
facturer that  is  co-extensive  with  the  consumer  buyer's  rights 
against  the  manufacturer. 

9.  The  definition  of  "manufacturer"  in  the  proposed  Act  should  include 
the  following  classes  of  persons: 

(a)  The  person  who  manufactures  or  assembles  the  goods,  except 
where  the  goods  are  manufactured  or  assembled  for  another 
person  who  attaches  his  own  brand  name  to  the  goods ; 
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(b)  Any  person  who  describes  himself  or  holds  himself  out  to  the 
public  as  the  manufacturer  of  the  goods ; 

(c)  Any  person  who  attaches  his  brand  name  to  the  goods ; 

(d)  In  the  case  of  imported  goods,  the  importer  of  the  goods  where 
the  foreign  manufacturer  does  not  have  a  regular  place  of 
business  in  Canada. 

10.  In  order  that  the  rights  of  a  successor  in  title  be  adequately  pro- 
tected, "consumer  buyer"  should  be  denned  in  the  proposed  Act 
to  include  any  person  deriving  his  interest  in  the  goods  from  or 
through  the  original  purchaser,  whether  by  purchase,  gift,  operation 
of  law,  or  otherwise. 

11.  For  the  purposes  of  recommendation  10,  above,  the  rights  of  the 
successor  in  title  should  be  no  greater  than  those  of  the  original 
consumer  buyer. 

PART  III 
MANUFACTURERS'  EXPRESS  (PERFORMANCE)  WARRANTIES 
Legislative  Regulation  of  Manufacturers'  Warranties — Chapter  7 

The  Commission  recommends  that : 

1.  The  scope  of  the  proposed  Consumer  Products  Warranties  Act  include 
provisions  that  empower  the  Ontario  Government  to  regulate  all 
aspects  of  express  performance  warranties,  whether  given  by  manu- 
facturers or  other  suppliers,  and  their  administration. 

2.  The  proposed  Act  should  deal  with  ensuring  the  availability  of 
spare  parts  and  general  service  facilities. 

3.  The  proposed  Act  must  contain  strong  and  realistic  enforcement 
provisions. 

4.  Subject  to  the  guidelines  contained  in  the  Report  of  the  Royal 
Commission  Inquiry  Into  Civil  Rights,  the  proposed  Act  should 
contain  basic  guidelines  in  as  much  detail  as  is  practicable  and 
create  and  employ  a  regulation-making  power  to  complete  the 
legislative  scheme  and  to  adjust  it  to  the  circumstances  and  needs 
of  particular  industries. 

5.  The  proposed  Act  should  contain  a  provision  requiring  that  every 
regulation  made  thereunder  be  tabled  in  the  Legislature  within 
fifteen  days,  and  stand  referred  to  an  appropriate  Committee  of  the 
Legislature. 

6.  The  proposed  Act  should  include  the  power  to  require  by  regula- 
tion the  adoption  of  standard  form  warranty  documents  and  retail 
sales  agreements,  where  such  are  desirable  and  practical  for  certain 
types  of  products. 

7.  The  following  guidelines  should  apply  to  the  form  and  content  of  all 
written  warranties,  for  all  used  as  well  as  for  all  new  goods  sold  in 
Ontario,  except  where  the  unique  warranty  problems  of  a  particular 
industry  require  some  modification  by  means  of  regulation: 

a.  The   warranty  shall   state   clearly   the   name  and   address  of 
the  person  offering  the  warranty ; 
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b.  The  warranty  shall  be  clearly  legible  (unless  the  size  of  the 
product  makes  this  an  unreasonable  requirement,  e.g.,  a  lighter 
or  a  watch)  and  shall  refer  only  to  one  product  or  to  one 
product  classification ; 

c.  The  warranty  shall  not  be  deceptively  worded; 

d.  In  particular  the  term  "warranty"  or  "guarantee"  shall  not  be 
used  in  the  caption  of  the  document  unless 

(i)  the  promisor  undertakes  at  least  to  repair  or  replace 
any  malfunctioning  part  free  of  charge  to  the  consumer 
or  to  make  him  a  fair  allowance  on  account  of  the  defective 
product  on  the  purchase  of  a  new  product  of  comparable 
price  and  quality ;  and 
(ii)  the  warranty  covers  all  the  major  components  of  the 
product ; 

e.  The  document  shall  state  clearly  the  duration  of  the  warranty 
but  different  periods  may  be  stated  for  different  components 
of  the  product ; 

f.  The  document  shall  state  clearly  the  procedure  for  the  presenta- 
tion of  a  claim  under  the  warranty ; 

g.  No  warranty  shall  make  the  warrantor  or  any  person  related 
to  him  commercially  the  sole  judge  whether  a  product  is 
defective  or  whether  the  buyer  is  otherwise  entitled  to  present 
a  claim ; 

h.  The  recognition  of  a  claim  under  the  warranty  shall  not  be 
made  contingent  on  the  buyer  returning  the  product  to  the 
manufacturer  or  selling  dealer,  at  his  own  expense  or  otherwise, 
where  the  requirement  is  an  unreasonable  one ; 

i.  Subject  to  the  regulations,  a  warranty  shall  not  exclude  or 
limit  the  express  or  implied  warranties  otherwise  created  by 
law  or  the  buyer's  right  to  claim  damages  or  other  forms  of 
relief  for  breach  of  the  express  or  implied  warranties  or  for 
breach  of  the  written  warranty ; 

j.  Every  written  warranty  shall  state  clearly  that  its  terms  are 
in  addition  to  any  rights  or  remedies  the  buyer  may  have 
under  the  Act  unless  the  Act  or  its  regulations  permits  the 
exclusion  or  limitation  of  the  statutory  warranties. 

PART  IV 

PUBLIC  LAW  ASPECTS  OF  WARRANTIES  AND  GUARANTEES 

Enforcement  of  the  Consumer's  Rights — Chapter  8 

The  Commission  recommends  that : 

1.  The  Consumer  Protection  Bureau  Act  should  provide  that  the  Con- 
sumer Protection  Bureau  has  the  duty,  in  appropriate  cases,  to 
request  that  the  Attorney  General  seek  to  initiate  proceedings  to  refer 
any  matter  with  respect  to  a  warranty  complaint  to  the  courts 
under  the  provisions  of  The  Constitutional  Questions  Act. 
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2.  The  proposed  Consumer  Products  Warranties  Act  should  contain  a 
section  under  which  a  reference  as  described  in  recommendation  1, 
above,  in  respect  of  a  matter  arising  under  the  proposed  Act,  is 
specifically   authorized.      Such    a   section    might   read   as    follows: 

The  Lieutenant  Governor  in  Council  may  refer  to  the  Court 
of  Appeal  or  to  a  judge  of  the  Supreme  Court  for  hearing 
and  consideration  any  matter  arising  under  or  in  connec- 
tion with  this  Act  that  he  thinks  fit,  and  the  court  or  judge 
shall  thereupon  hear  and  consider  the  matter  so  referred. 

3.  The  Consumer  Protection  Bureau  Act  should  provide  that,  in  addition 
to  the  existing  powers  of  the  Bureau,  it  has  the  power: 

a.  to  mediate  consumer  disputes ; 

b.  with  the  consent  of  the  parties,  to  initiate  arbitration  in 
consumer  disputes,  if  mediation  fails ; 

c.  in  appropriate  cases,  under  the  direction  of  the  Attorney 
General,  to  prosecute  any  violation  of  The  Consumer  Products 
Warranties  A  ct ; 

d.  as  an  alternative  to  prosecution,  with  the  consent  of  the 
respondent,  to  issue  a  cease  and  desist  order  covering  the 
practice  or  behaviour  which  has  been  the  subject  matter  of  the 
complaint ;  and 

e.  where  the  parties  do  not  agree  to  arbitration  or,  notwithstanding 
such  agreement,  the  matter  is  of  such  a  nature  that  a  more 
formal  hearing  is  appropriate,  to  refer  the  issue  to  the  Com- 
mercial Registration  Appeal  Tribunal  of  the  Department  of 
Financial  and  Commercial  Affairs. 

4.  The  Consumer  Protection  Bureau  Act  should  provide  for  the  establish- 
ment of  arbitration  machinery  for  carrying  out  recommendation 
3.  b.,  above,  consisting  initially  of  a  single  individual  from  or 
designated  by  the  Consumer  Protection  Bureau  in  Toronto  and 
from  or  designated  by  each  Bureau  branch  office. 

5.  Once  the  basic  arbitration  machinery  is  operating  as  described  in 
recommendation  4,  above,  arbitration  committees  should  be 
established  in  those  centres  and  for  those  consumer  industries 
where  the  volume  of  business  and  necessity  for  specialization 
justify  this  step. 

6.  Arbitration  committees  should  be  established  for  particular  sectors 
of  the  consumer  industries,  and  should  consist  of  three  persons,  one 
of  whom  is  from  the  industry  in  question,  one  of  whom  is  a  member 
of  the  consuming  public  and  one  of  whom  is  an  independent 
professional  person,  although  not  necessarily  a  lawyer. 

7.  The  fee  payable  to  the  arbitrator  or  arbitration  committee  should  be 
borne  by  the  Consumer  Protection  Bureau. 

8.  Certain  of  the  arbitration  committees  should  also  be  designated 
as  warranty  advisory  committees,  with  one  such  committee  for  each 
major  segment  of  Ontario's  consumer  industries,  with  responsibility, 
under  the  direction  of  the  Consumer  Protection  Bureau : 
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a.  to  employ  empirical  knowledge  about  the  specialized  area 
dealt  with  by  the  committee  to  attempt  to  work  out  satis- 
factory warranty  standards  with  the  industries  in  question ; 

b.  to  evaluate  product  performance; 

c.  to  assess  the  adequacy  of  service  and  repair  facilities  provided 
by  the  industry ;  and 

d.  to  advise  the  Bureau  about  all  aspects  of  the  industries  in 
question  that  relate  to  warranties  and  consumer  protection. 

9.  The  Commercial  Registration  Appeal  Tribunal  should  have  jurisdic- 
tion, upon  reference  of  a  matter  from  the  Consumer  Protection 
Bureau,  to  inquire  into  and  determine  whether  there  has  been  a 
violation  of  The  Consumer  Products  Warranties  Act,  and  to  assess 
the  quantum  of  the  loss  to  the  complainant,  as  a  matter  of  restitution, 
caused  by  the  breach. 

10.  In  a  hearing  of  a  matter  pursuant  to  recommendation  9,  above,  the 
Commercial  Registration  Appeal  Tribunal  should  be  governed  by 
the  provisions  of  The  Statutory  Powers  Procedure  Act,  197 1 ,  with 
power  to  require  witnesses  to  appear,  to  compel  production  of 
documents  and  to  do  all  other  things  necessary  for  a  full  and  fair 
hearing. 

11.  If  the  Commercial  Registration  Appeal  Tribunal  finds  a  complaint 
referred  to  it  pursuant  to  recommendation  3.  e.,  above,  to  be 
justified,  it  should  have  power  to: 

a.  make  an  order  for  restitution  (but  not  for  general  damages) 
in  favour  of  the  complainant ;  and 

b.  make  an  order  that  the  respondent  cease  and  desist  from  the 
violation  of  the  particular  provisions  of  The  Consumer  Products 
Warranties  Act  identified  by  the  Tribunal. 

12.  Where  the  Consumer  Protection  Bureau,  with  the  consent  of  the 
respondent,  issues  a  cease  and  desist  order  in  accordance  with 
recommendation  3.  d.,  above,  or  where  the  Commercial  Registration 
Appeal  Tribunal  issues  an  order  pursuant  to  recommendation  11, 
above,  such  an  order  should  be  filed  in  the  office  of  the  Registrar 
of  the  Supreme  Court,  whereupon  this  order  should  be  entered  in 
the  same  way  as  a  judgment  or  order  of  that  court  and  be 
enforceable  as  such. 

13.  The  Consumer  Protection  Bureau  Act  should  provide  that  the 
establishment  and  execution  of  a  programme  of  consumer  product 
testing  and  performance  evaluation  should  be  a  function  of  the 
Bureau. 

14.  Means  should  be  provided  to  the  Consumer  Protection  Bureau  to 
engage  in  a  vigorous  and  continuing  public  information  programme, 
including  regular  publication  of: 

a.  an  account  of  the  activities  of  the  Bureau ; 

b.  digests  of  important  cases  dealt  with  by  mediation,  arbitration 
or  consent  orders : 

c.  reports  of  cases  of  violations  of  The  Consumer  Products  Warranties 
Act  prosecuted  by  the  Bureau  under  the  direction  of  the 
Attorney  General ; 
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d.  reports  of  warranty  cases  referred  to  the  courts  by  the  Lieutenant 
Governor  in  Council  pursuant  to  recommendations  1  and  2, 
above ; 

e.  reports  of  cases  arising  under  The  Consumer  Products  Warranties 
Act  that  are  dealt  with  by  the  Commercial  Registration  Appeal 
Tribunal;  and 

f.  reports  of  the  activities  and  recommendations  of  the  Warranty 
Advisory  Committees. 

Consumer  Warranties  and  Public  Standards — Chapter  9 

The  Commission  recommends  that : 

1.  The  Consumer  Products  Warranties  Act  should  contain  a  prohibition 
against  the  making  of  any  false,  misleading  or  deceptive  state- 
ments by  a  manufacturer  or  distributor  in  any  advertisement,  cir- 
cular, pamphlet  or  other  representation  to  the  public  with  respect 
to  the  terms,  conditions  or  benefits  to  the  consumer  of  any  warranty 
that  he  offers  or  purports  to  offer,  or  that  he  indicates  is  offered  in 
relation  to  the  goods  by  any  distributor  or  retailer  with  whom  he 
deals. 

2.  The  Highway  Traffic  Act  should  require  that,  whenever  a  certificate 
is  issued  pursuant  to  section  58,  it  must  be  signed  by  both  the  dealer 
and  the  mechanic  who  actually  conducted  or  supervised  the  in- 
spection and  tests  prescribed  under  the  regulations  to  the  Act. 

3.  The  Consumer  Products  Warranties  Act  should  provide  that  in  the  sale 
of  a  used  vehicle  by  a  registered  dealer,  there  is,  where  a  certificate 
is  issued  pursuant  to  section  58  of  The  Highway  Traffic  Act,  as  a 
component  of  the  contract  of  sale,  an  implied  warranty  that  the 
vehicle  meets  the  standards  prescribed  under  the  regulations  to  the 
Act  as  at  the  date  of  the  inspection,  and,  if  the  date  of  delivery  is 
later  than  the  date  of  the  inspection,  an  implied  warranty  that  the 
vehicle  meets  the  same  standards  on  the  later  date. 

4.  The  certificate  issued  pursuant  to  section  58  of  The  Highway  Traffic 
Act  should  be  retitled  a  "Certificate  of  Minimum  Safety". 

5.  The  Certificate  of  Minimum  Safety  should  clearly  disclose  on  its 
face  that  its  issuance  represents  an  implied  warranty  in  the  terms 
described  in  recommendation  3,  above. 

6.  The  adequacy  of  fines  prescribed  for  violation  of  the  motor  vehicle 
certification  requirements  in  The  Highway  Traffic  Act  should  be 
reviewed. 

7.  Legislation  should  be  enacted  to  provide  that  in  trade  sales  to 
consumers,  both  signatories  of  a  certificate  issued  pursuant  to 
section  58  of  The  Highway  Traffic  Act  owe  a  duty  to  exercise  reasonable 
care  to  all  persons  within  the  scope  of  the  risk  created  by  a  failure 
to  exercise  such  reasonable  care,  even  though  such  persons  are  not 
in  a  contractual  relationship  with  either  signatory,  to  ensure  that 
any  used  vehicle  certified  as  meeting  the  prescribed  requirements 
and  performance  standards  on  the  date  of  the  inspection  (or  in  the 
case  of  a  dealer,  on  the  date  of  delivery  if  that  is  later  than  the  date 
of  inspection)  in  fact  meets  those  standards. 
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8.  Legislation  should  be  enacted  to  provide  that  in  every  trade  sale  of  a 
used  vehicle  to  a  consumer  in  which  a  certificate  is  required  to  be 
signed  by  the  selling  dealer  and  issued  to  the  buyer  under  section  58 
of  The  Highway  Traffic  Act,  but  is  not  signed  or  is  not  issued,  the 
dealer,  for  the  purposes  of  an  action  brought  under  recommendation  7, 
above,  shall  be  deemed  to  have  signed  and  issued  a  certificate  to 
the  buyer  to  the  effect  that  the  vehicle  met  the  prescribed  require- 
ments and  performance  standards  on  the  date  of  delivery. 
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REPORT  ON  REVIEW  OF  PART  IV  OF  THE  LANDLORD 
AND  TENANT  ACT  (1972) 

The  Attorney  General  requested  the  Commission  to  review  certain 
aspects  of  Part  IV  of  The  Landlord  and  Tenant  Act,  R.S.O.  1970,  c.  236, 
which  was  enacted  to  implement  the  recommendations  contained  in  the 
Interim  Report  on  Landlord  and  Tenant  Law  Applicable  to  Residential 
Tenancies. 

Among  the  matters  considered  were  the  following:  (1)  the  procedure 
for  termination  of  tenancies  and  recovery  of  possession;  (2)  the  provisions 
concerning  security  deposits;  (3)  the  respective  obligations  of  landlords  and 
tenants  with  respect  to  repairs  and  maintenance  of  the  premises  and  the 
enforcement  thereof;  (4)  the  respective  rights  of  the  parties  to  enforcement 
of  covenants  generally;  (5)  the  abuse  of  the  processes  of  the  courts 
concerning  some  penal  provisions  of  the  Act;  and  (6)  the  requirements  to 
post  up  certain  provisions  of  the  Act  where  a  landlord  rents  more  than  one 
residential  premises  in  the  same  building  and  retains  possession  of  part  for 
use  of  all  tenants  in  common. 
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REPORT  ON  REVIEW  OF  PART  IV  OF  THE  LANDLORD  AND  TENANT  ACT 

(1972) 


CHAPTER  VIII 


SUMMARY  OF  RECOMMENDATIONS 

Concerning  Procedure  for  Termination 
of  Tenancies  and  Recovery  of  Possession 

1.  The  period  of  notice  for  the  return  of  a  motion  under  section  106 
be  reduced  to  four  clear  days. 

2.  Service  of  the  notice  of  motion  under  section  106  should  be 
effected  by  personal  notice  on  the  tenant  or  by  leaving  the 
notice  with  an  apparently  adult  person  at  the  place  of  abode 
of  the  tenant. 

3.  In  cases  of  hardship  the  judge  should  have  power  to  defer  the 
issue  of  the  writ  of  possession  for  one  week,  but  not  otherwise. 

4.  Sheriffs  should  be  required  to  enforce  writs  of  possession 
promptly.  This  is  a  matter* for  administrative  direction  and 
supervision  and  not  statutory  enactment. 

5.  County  and  district  court  clerks  should  be  required  to  notify 
welfare  authorities  when  a  writ  of  possession  is  issued  and 
sheriffs  should  be  required  to  inform  the  same  authorities  of  the 
date  upon  which  the  writ  is  to  be  executed. 

6.  Any  action  on  the  part  of  the  landlord  amounting  to  an  essential 
withdrawal  of  vital  services  such  as  heat,  electricity,  gas  or  water, 
before  a  writ  of  possession  has  been  enforced,  should  be  made 
illegal. 

7.  Section  106  should  be  amended  to  provide  procedures  for  signing 
orders  directing  the  issue  of  writs  of  possession  and  judgment 
for  rent  in  default  of  dispute  as  follows: 

(a)  Where  a  landlord  claims  that  he  is  entitled  to  possession 
for  any  reason  he  may  commence  proceedings  in  the 
county  court  by  way  of  an  originating  notice  of  motion, 
returnable  before  a  county  or  district  court  judge  on 
four  clear  days  notice. 

(b)  If  the  tenant  wishes  to  dispute  the  landlord's  claim  he 
may  appear  on  the  return  of  the  motion  or,  at  any  time 
prior  to  the  day  for  the  return  of  the  motion,  file  with 
the  clerk  of  the  court  a  statement  in  writing  setting  out 
briefly  the  grounds  on  which  he  disputes  the  landlord's 
claim. 
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(c)  Where  the  landlord's  claim  is  for  possession  or  rent  due, 
or  both,  and  the  claim  has  not  been  disputed,  the  clerk 
of  the  court  may  sign  an  order  directing  that  a  writ  of 
possession  issue  and  may  give  judgment  for  the  amount 
claimed. 

(d)  In  all  other  cases  the  matter  may  be  set  down  for  hearing 
forthwith  or  at  such  time  and  place  as  the  judge  may 
appoint. 

(e)  Where  the  claim  is  for  possession  or  rent  due,  or  both, 
the  notice  of  motion  shall  contain  the  following  warning : 

If  you  intend  to  dispute  the  claim  for  possession  or  the 
claim  for  rent  due,  you  must  appear  before  the  County 

Court  Clerk  at  the  hour  of o'clock  in  the noon 

on  the day  of at  his  office  in  the 

Court  House  at or  file  with  him  before  the 

day  of a  notice  of  dispute  in  writing, 

setting  out  briefly  the  grounds  upon  which  you  dispute 
the  landlord's  claim.  If  you  do  not  appear  or  do  not 
file  a  notice  of  dispute  the  Clerk  of  the  Court  may  sign 
an  order  directing  that  a  writ  of  possession  issue  forth- 
with and  judgment  for  the  amount  claimed. 

(/)  A  motion  to  set  aside  an  order  or  judgment  signed  by 
the  County  Court  Clerk  may  be  made  to  the  County  Court 
Judge  within  four  (4)  days  of  the  date  thereof,  provided 
that,  in  cases  of  hardship,  the  judge  shall  be  empowered 
to  extend  the  time  on  being  satisfied  that  a  proper  case 
has  been  made  for  so  doing. 

(g)  In  all  cases  an  appeal  from  the  County  Court  Judge 
shall  lie  to  the  Divisional  Court. 


8.  Part  III  proceedings  should  be  made  non-applicable  with  respect 
to  residential  tenancies  as  defined  in  section  1  (c)  of  The  Land- 
lord and  Tenant  Act. 


Concerning  Security  Deposits 

9.  No  change  should  be  made  in  the  law  prohibiting  the  taking 
of  the  security  deposits. 

10.  The  provisions  of  section  84  (1)  should  be  amended  to  make 
it  clear  that  the  last  rent  period  under  the  tenancy  agreement 
should,  in  a  proper  case,  include  the  last  rent  period  imme- 
diately preceding  the  termination  of  the  tenancy. 
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Concerning  the  Respective  Obligations  of  Landlords  and 
Tenants  with  Respect  to  Repairs  and  Maintenance  of 
Premises  and  the  Enforcement  Thereof 

11.  The  provisions  of  section  96  (1)  and  (2)  of  The  Landlord  and 
Tenant  Act  create  a  fair  balance  of  rights  and  obligations  be- 
tween landlords  and  tenants  relating  to  the  state  of  repair  and 
fitness  and  maintenance  of  residential  premises  and  we  recom- 
mend that  no  change  in  the  law  should  be  made. 

Concerning  the  Respective  Rights  of  the  Parties 
in  the  Enforcement  of  Covenants  Generally 

12.  Where  a  tenant  claims  to  be  entitled  to  withhold  rent  on 
the  ground  of  an  alleged  breach  of  an  express  covenant  or 
one  implied  under  the  provisions  of  Part  IV,  such  rent  shall  be 
required  to  be  paid  by  the  tenant  to  the  sheriff  as  a  condition 
precedent  to  the  tenant  being  allowed  to  file  a  dispute  to  the 
landlord's  claim  under  the  provisions  of  section  106. 

13.  The  requirement  for  payment  of  withheld  rent  to  the  sheriff 
should  exclude,  (1)  payments  made  by  the  tenant  pursuant  to 
the  provisions  of  section  96  (3)  (b),  where  the  tenant  files  receipts 
for  such  payments  with  the  county  court  clerk  and  (2)  rent 
payments  which  the  tenant  alleges  have  already  been  made. 

Concerning  the  Abuse  of  the  Processes  of  the  Courts 
with  Respect  to  Some  Penal  Provisions  of  the  Act 

14.  No  change  in  the  provisions  of  section  108  is  recommended. 
Concerning  Posting  of  Notice  of  Termination  Provisions 

15.  We  recommend  no  change  in  the  provisions  of  section  104  regard- 
ing the  requirement  for  posting  the  statutory  provisions  govern- 
ing the  giving  of  notice  under  section  98  to  103  inclusive. 
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REPORT  ON  THE  NON-POSSESSORY  REPAIRMAN'S  LIEN 

(1972) 

The  Commission's  report  recommends  the  creation  of  a  non- 
possessory  repairman's  lien  in  certain  circumstances.  Repairmen  of 
automobiles  and  certain  other  vehicles  would  thereby  be  able  to  preserve 
their  rights  against  the  vehicle  by  registering  a  claim  of  lien  rather  than 
having  to  rely  on  possession  to  enforce  their  rights.  The  report 
recommends  the  enactment  of  a  Repairman's  Lien  Act,  which  would 
govern  the  creation  of  the  lien,  regulate  the  rights  of  the  lienholder  against 
those  of  third  parties  claiming  an  interest  in  the  same  vehicle,  and  set  out 
the  procedures  involved  in  the  sale  of  the  chattel  pursuant  to  the  lien. 
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REPORT  ON  THE  NON-POSSESSORY  REPAIRMAN'S  LIEN  (1972) 


CHAPTER  V 


SUMMARY  OF  RECOMMENDATIONS 

The  Commission  recommends  that: 

1.  Section  48  of  The  Mechanics'  Lien  Act  be  repealed. 

2.  A  new  statute  be  enacted,  entitled  "The  Repairman's  Lien  Act",  to 
govern  possessory  and  (where  applicable)  non-possessory  repairmen's 
liens. 

3.  The  first  part  of  the  proposed  statute  should  govern  the  repairman's 
possessory  lien  given  at  common  law,  and  make  provision  for  the 
following: 

(a)  There  should  be  (as  at  present)  a  power  of  sale  in  the  hands 
of  a  person  who  has  bestowed  money,  skill  or  materials  upon 
any  chattel  or  thing  in  the  alteration  or  improvement  of  its 
properties  or  for  the  purpose  of  imparting  additional  value  to 
it,  so  as  thereby  to  be  entitled  to  a  hen  on  the  chattel  or  thing 
for  the  amount  or  value  of  the  money  or  skill  and  material 
bestowed; 

(b)  The  right  to  sell  the  chattel,  which  should  be  by  auction,  should 
be  in  addition  to  any  other  remedy  to  which  the  person  in 
question  may  be  entitied,  and  should  be  exercisable  in  case  the 
amount  to  which  he  is  entitled  remains  unpaid  for  three  months 
after  it  ought  to  have  been  paid; 

(c)  The  person  desiring  to  sell  the  chattel  should  be  required  to  give 
written  notice  (served  personally  upon  or  left  at  the  residence  or 
last  known  place  of  abode  of  the  party  to  be  served  or  sent  by 
registered  mail  to  his  last  known  post  office  address)  to: 

(i)  any  person  who  has  a  security  interest  in  the  chattel  under 
The  Personal  Property  Security  Act  and  who  has  registered 
a  security  agreement  under  that  Act, 

(ii)  any  person  who  has  registered  a  claim  of  lien  pursuant  to 
the  second  part  of  "The  Repairman's  Lien  Act"  (i.e.  a 
non-possessory  lien),  and 

(iii)  the  person  who  requested  the  bestowing  of  the  money, 
skill  or  materials  upon  the  chattel  or  thing; 

(d)  The  period  of  notice  required  should  be  fifteen  days,  and  the 
notice  should  contain  the  name  of  the  person  indebted,  a  brief 


34-3 


description  of  the  chattel  or  thing  to  be  sold,  the  amount  of  the 
debt,  a  statement  that  upon  payment  of  the  amount  due  the 
chattel  may  be  redeemed,  a  statement  that  unless  the  amount 
due  is  paid  the  chattel  will  be  disposed  of  and  the  debtor  may 
be  liable  for  any  deficiency,  and  the  date,  place  and  time  of  the 
auction; 

(e)  The  lien  of  a  person  who  has  bestowed  money,  skill  or  materials 
upon  any  chattel  or  thing  in  the  alteration  or  improvement  of 
its  properties  or  for  the  purpose  of  imparting  an  additional 
value  to  it  should,  if  created  in  good  faith,  and  so  long  as  the 
chattel  or  thing  is  in  the  possession  of  the  person  claiming  the 
lien,  have  priority  over  an  existing  security  interest  perfected 
under  The  Personal  Property  Security  Act,  if  any,  but  should 
be  subject  to  a  prior  claim  of  lien  (i.e.  a  non-possessory  lien), 
if  any,  registered  pursuant  to  the  second  part  of  "The  Repair- 
man's Lien  Act"; 

(f)  The  proceeds  of  the  sale  should  be  applied  consecutively  in 
payment  of: 

(i)  the  costs  of  the  sale, 

(ii)  the  claim,  if  any,  of  a  person  who  has  registered  a  prior 
claim  of  lien  under  "The  Repairman's  Lien  Act",  (i.e.  a 
non-possessory  lien),  upon  application  being  made  in 
writing  within  a  certain  stated  period  of  the  sale, 

(iii)  the  amount  due  to  the  person  claiming  a  possessory  lien, 
and 

(iv)  the  claim,  if  any,  of  a  person  who  has  a  security  interest 
in  the  chattel  under  The  Personal  Property  Security  Act 
and  who  has  registered  a  security  agreement  under  that 
Act,  upon  application  being  made  as  in  (ii), 

and  the  surplus,  if  any,  should  be  paid  to  the  debtor  or  other 
person  entitled  thereto. 

4.  The  second  part  of  the  proposed  statute  should  create  a  non-possessory 
lien  in  the  hands  of  a  garageman  who  has  performed  services  upon  a  vehicle, 
and  contain  provisions  governing  the  lien. 

(a)  The  following  terms  should  be  defined: 

(i)  "Garage"  means  a  building  or  part  of  a  building  within  or 
in  connection  with  which  services  are  rendered  upon  a 
vehicle  in  the  ordinary  course  of  business; 

(ii)  "Garageman"  means  an  individual  who,  or  a  firm  or  cor- 
poration which,  renders  services  upon  a  vehicle  in  a  garage 
for  or  at  a  charge,  price  or  consideration  in  the  ordinary 
course  of  business  and  as  the  principal  employment  or  one 
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of  the  principal  employments  of  such  individual,  firm  or 
corporation; 

(iii)  "Services"  means  bona  fide  repairs  to  a  vehicle  by  labour 
or  by  supplying  parts  thereof  or  accessories  thereto,  or  the 
painting  of  a  vehicle,  but  does  not  include  the  supplying  of 
gas,  oil  or  grease  to  a  vehicle; 

(iv)  "Vehicle"  means  a  motor  vehicle,  commercial  motor  vehi- 
cle, trailer,  farm  tractor,  self-propelled  instrument  of  hus- 
bandry, road-building  machine,  motorized  snow  vehicle, 
and  any  vehicle  propelled  or  driven  by  any  kind  of  power 
other  than  muscular  power  and  includes  an  aircraft,  but 
does  not  include  a  vehicle  that  runs  only  on  tracks  or  rails 
or  a  vessel  used  or  designed  to  be  used  in  navigation.  The 
terms  "motor  vehicle",  "commercial  motor  vehicle", 
"trailer",  "farm  tractor",  "self-propelled  implement  of 
husbandry"  and  "road-building  machine"  shall  have  the 
same  meaning  as  in  The  Highway  Traffic  Act,  and  the  term 
"motorized  snow  vehicle"  shall  have  the  same  meaning  as 
in  The  Motorized  Snow  Vehicles  Act; 

(b)  A  garageman  should  be  able  to  surrender  possession  of  a  vehicle 
to  the  person  at  whose  request  he  has  performed  services  upon 
the  vehicle  without  losing  any  lien  that  he  may  have  with  re- 
spect to  the  indebtedness  acquired  by  him  for  the  services,  if, 
before  surrendering  possession,  he  obtains  from  such  person  or 
his  agent  an  acknowledgment  of  indebtedness  by  requiring  that 
person  or  the  agent  to  sign  an  invoice  or  other  statement  of 
account; 

(c)  The  signing  of  the  invoice  or  statement  of  account  should  not 
preclude  the  person  who  has  requested  the  services  from  dis- 
puting in  any  subsequent  proceedings  the  amount  claimed  by 
the  garageman; 

(d)  The  lien  referred  to  above  should  cease  and  determine  unless 
the  garageman  registers  a  claim  of  lien  within  21  days  after 
the  surrender  of  possession  of  the  vehicle; 

(e)  The  claim  of  lien  should  state  the  name  and  address  of  the 
garageman  and  of  the  person  against  whom  the  lien  is  claimed, 
set  forth  a  copy  of  the  acknowledgment  of  indebtedness,  give  a 
description  of  the  vehicle  (licence  number,  if  any;  serial  num- 
ber, if  any;  make;  model;  style  and  year;  registration  letters,  if 
any)  and  the  services  rendered,  and  state  the  amount  claimed; 

(f)  The  claim  of  lien  should  be  registered  with  the  registrar  of 
personal  property  security,  or  with  a  branch  registrar.  Pro- 
vision should  be  made  for  the  keeping  of  records  by  the  registrar, 
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for  the  endorsing  of  claims  with  the  time  and  date  of  receipt, 
and  for  the  prescribing  by  regulation  of  the  fees  for  registra- 
tion, of  any  forms  that  may  be  necessary,  or  of  any  other 
material  necessary  to  carry  out  effectively  the  intent  and  pur- 
pose of  the  legislation; 

(g)  The  lien  should  continue  for  a  period  of  six  months  from  the 
date  of  registration  of  the  claim  of  lien  unless  within  that  period 
seizure  of  the  vehicle  is  effected  pursuant  to  the  provisions  of  the 
statute  relating  to  seizure; 

(h)  Provision  should  be  made  for  the  registration  of  a  discharge  of 
lien  if  the  amount  due  in  respect  of  the  lien  is  paid  to  the 
garageman; 

(i)  The  Assurance  Fund  established  under  The  Personal  Property 
Security  Act  should  not  be  made  to  apply  to  non-possessory 
liens  created  under  "The  Repairman's  Lien  Act"; 

( j )  With  regard  to  priorities  between  the  garageman's  non-possessory 
lien  and  other  interests  in  the  same  vehicle: 

(i)  where  a  garageman  has  registered  a  claim  of  lien,  the  lien 
should  take  priority  over  a  security  interest  under  The 
Personal  Property  Security  Act  which  arose  and  was  per- 
fected before  the  services  giving  rise  to  the  non-possessory 
lien  were  performed, 

(ii)  where  a  garageman  has  registered  a  claim  of  lien,  the  lien 
should  be  subject  to  a  security  interest  under  The  Personal 
Property  Security  Act  which  was  created  and  registered  in 
good  faith  without  express  notice  of  the  lien  after  the 
surrender  of  possession  of  the  vehicle  and  before  the  claim 
of  lien  was  registered,  but  the  lien  should  be  clearly  stated 
to  have  priority  over  the  security  interest  in  all  other 
circumstances, 

(iii)  a  person  who  purchases  a  vehicle  in  good  faith,  without 
express  notice  of  the  lien,  after  possession  of  the  vehicle 
has  been  surrendered  by  the  garageman  and  before  the 
latter  has  registered  his  claim  of  lien,  should  take  the 
vehicle  free  of  the  claim  of  the  garageman, 

(iv)  where  two  or  more  garagemen  claim  a  non-possessory  lien 
upon  the  same  vehicle,  the  order  of  registration  should 
determine  priorities  among  them; 

(k)  Provision  should  be  made  for  seizure  during  the  life  of  the  lien 
of  a  vehicle  in  respect  of  which  a  claim  of  lien  has  been  regis- 
tered, by  the  sheriff  of  the  county  or  district  in  which  the  vehicle 
is  situate,  pursuant  to  a  warrant  directed  to  the  sheriff.  The 
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vehicle  would  be  delivered  to  the  garageman,  who  should  have 
the  right  to  sell  the  vehicle  by  auction  upon  the  expiration  of 
thirty  days  or  the  three  month  period  required  in  the  case  of  a 
sale  pursuant  to  a  possessory  lien,  whichever  is  later.  Seizure 
should  not  be  available,  however,  where  the  vehicle  is  in  the 
hands  of  a  person  who  purchased  the  vehicle  in  good  faith, 
without  express  notice  of  the  lien,  after  possession  was  surren- 
dered by  the  garageman  and  before  the  claim  of  lien  was 
registered; 

(1)    The  requirements  as  to  notice  should  be  the  same  as  in  the  case 
of  a  sale  pursuant  to  a  possessory  lien; 

(m)  The  proceeds  of  sale  should  be  applied  consecutively  in  pay- 
ment of: 

(i)  the  cost  of  seizure  of  the  vehicle, 

(ii)  the  auctioneer's  fee  and  other  reasonable  costs  of  the 
sale, 

(iii)  the  claims,  if  any,  of  the  holder  of  a  security  interest 
under  The  Personal  Property  Security  Act  or  of  a  prior 
lienholder  under  "The  Repairman's  Lien  Act"  which  are 
entitled  to  priority  over  the  claim  of  the  garageman,  upon 
application  being  made  in  writing  to  the  garageman  within 
a  certain  stated  period  of  the  sale, 

(iv)  the   amount  owing  to   the  garageman  for  services,   and 

(v)  the  claims,  if  any,  of  the  holder  of  a  security  interest  under 
The  Personal  Property  Security  Act  or  of  a  lienholder  under 
"The  Repairman's  Lien  Act"  or  of  a  bona  fide  purchaser 
for  value,  ranking  behind  the  claim  of  the  garageman, 
upon  application  being  made  as  in  (iii), 

and  the  surplus,  if  any,  should  be  paid  to  the  debtor  or  other 
person  entitled  thereto. 

5.  To  encourage  reliance  (where  applicable)  upon  the  non-possessory 
hen,  where  a  garageman  has  the  option  of  relying  on  a  possessory  lien  or 
on  a  non-possessory  hen  and  he  chooses  to  rely  on  the  former,  he  should 
not  be  able  to  make  a  claim  for  storage  costs  which  may  be  incurred  by 
him  during  the  period  of  detention  pursuant  to  the  possessory  lien.  Neither 
should  a  claim  for  storage  be  allowed  where  the  garageman  has  a  non- 
possessory  hen  and  the  vehicle,  having  been  seized  and  returned  to  him,  is 
stored  by  him  prior  to  sale. 

However,  where  the  vehicle  is  not  claimed  within  ten  days  after  in- 
voicing to  the  person  who  requested  the  repairs  when  it  is  ready  for 
delivery,  a  hen  for  storage  should  be  permitted  for  a  "reasonable"  sum 
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or  for  an  amount  fixed  by  regulation,  until  such  time  as  the  vehicle  is 
claimed  or  is  sold  pursuant  to  the  power  of  sale. 

6.  (a)  A  sale  of  a  chattel  by  auction  pursuant  to  a  possessory  lien 
under  the  first  part  of  the  proposed  statute,  and  a  sale  of  a 
vehicle  by  auction  pursuant  to  a  non-possessory  lien  under  the 
second  part  of  the  proposed  statute,  to  a  bona  fide  purchaser 
for  value,  should  discharge  all  interests  in  the  chattel  existing 
under  The  Personal  Property  Security  Act  and  "The  Repair- 
man's Lien  Act"; 

(b)  Where  the  proper  procedure  as  to  the  sale  of  the  chattel  is  not 
complied  with,  or  where  there, is  a  dispute  as  to  the  disposition 
of  the  proceeds  of  sale  either  pursuant  to  a  possessory  lien  or 
pursuant  to  a  non-possessory  lien,  provision  should  be  made  for 
an  application  by  any  person  having  an  interest  in  the  chattel 
to  a  Supreme  Court  judge  or  a  County  or  District  Court  judge 
having  jurisdiction,  and  the  court  should  be  able  to  make  such 
order  as  it  considers  necessary. 
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REPORT  ON  THE  ADMINISTRATION  OF  ONTARIO  COURTS, 
PART  I  (1973) 

Part  I  of  the  Commission's  Report  on  Administration  of  Ontario 
Courts  covers  the  following  topics:  (1)  a  philosophy  of  court 
administration;  (2)  a  new  structure  for  court  administration;  (3)  a  proposal 
for  merger  of  the  High  Court  of  Justice  of  the  Supreme  Court  of  Ontario 
with  the  County  and  District  Courts;  (4)  the  High  Court  of  Justice  for 
Ontario;  (5)  the  County  and  District  Courts;  (6)  motions  in  court  and 
chambers;  (7)  The  Court  of  Appeal;  (8)  The  Divisional  Court;  (9)  court 
vacations;  (10)  case  scheduling  and  trial  lists  in  the  High  Court  and  County 
and  District  Courts;  (11)  the  jury  in  civil  cases;  (12)  the  grand  jury;  and 
(13)  Family  Courts. 
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REPORT  ON  THE  ADMINISTRATION  OF  ONTARIO  COURTS,  PART  I  (1973) 


CHAPTER  14 

SUMMARY  OF  RECOMMENDATIONS 
AND  CONCLUSION 


PART  I 
Chapter  1     A  Philosophy  of  Court  Administration 

1.  Ontario  should  adopt  a  "systems"  approach  to  court  adminis- 
tration based  on  sound  management  principles  consonant  with  the 
administration  of  justice  and  not  on  the  traditional  judicial  model 
which  focuses  on  the  judicial  hierarchy  and  structures  authority 
and  lines  of  communication  accordingly.  The  courts  must  be 
regarded  as  an  assembly  of  interdependent  parts  forming  a  com- 
plex but  unitary  whole,  (p.  4) 

2.  The  premises  underlying  a  sound  approach  to  court  administration 
are  as  follows: 

(a)  the  primary  role  of  judges  in  our  court  system  is  to  adjudicate, 
not  to  administer; 

(b)  the  primary  goal  of  the  court  system  is  to  serve  the  public; 
this  involves  adjudicative  decisions  which  are  not  only  fair 
and  just  but  made  without  delay  and  at  reasonable  cost  and 
convenience;  and 

(c)  sound  court  management  in  Ontario  requires  a  fairer  share  of 
financial  resources  than  has  been  accorded  to  the  Ministry  of 
the  Attorney  General  to  date.  (pp.  4-5) 

3.  The  principle  of  an  independent  judiciary  must  be  preserved  but 
it  should  not  be  regarded  as  justification  for  the  operation  of  the 
courts  independently  of  reasonable  management  constraints  in  the 
public  interest  (p.  9) 

4.  Court  administration  should  be  the  primary  responsibility  of  gov- 
ernment in  order  to  provide  the  judges  with  more  time  to  devote 
to  adjudication.  However,  administrative  decisions  of  government 
should  never  adversely  affect  the  judges'  adjudicative  processes, 
(p.  9) 

5.  Because  of  the  interrelationship  of  many  adjudicative  and  admin- 
istrative functions  in  the  court  system,  court  administrative  per- 
sonnel will  have  to  work  very  closely  and  maintain  a  special 
relationship  with  the  judges.  This  requires  a  blending  of  a  manage- 
ment "systems"  approach  with  an  indispensable  concept  of  judicial 
independence  to  create  an  efficient  professionally-sensitive  atmos- 
phere in  which  judges  have  the  maximum  opportunity  to  adjudi- 
cate fairly  and  wisely,  (p.  10) 

6.  As  a  management  goal,  every  accused  person  charged  with  an 
offence  should  be  brought  to  trial  within  90  days  of  arrest  or 
summons,  regardless  of  the  court  to  which  he  is  committed  for 
trial,  (p.  11) 
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7.  As  a  further  management  goal,  every  civil  case  should  normally 
be  disposed  of  within  one  year  of  the  issuing  and  serving  of  the 
writ  of  summons,  petition  or  claim,  (p.  13) 

8.  Attempts  should  be  made  to  reduce  the  cost  of  court  proceedings 
through  the  application  of  management  and  jurisdictional  tech- 
niques and  the  more  efficient  scheduling  of  cases  to  maximize  the 
productive  time  of  judges,  lawyers,  litigants  and  witnesses  in  the 
system,  (p.  15) 

9.  Court  structures,  procedures  and  terminology  should  be  simplified 
so  that  the  court  system  will  be  better  understood,  utilized  and 
accepted  by  the  members  of  the  lay  public,  (p.  15) 

Chapter  2    A  New  Structure  for  Court  Administration 

10.  A  Provincial  Director  of  Court  Administration  should  be  appointed 
to  be  responsible  for  the  overall  supervision  and  direction  of  all 
non-adjudicative,  administrative  aspects  of  the  courts,  (pp.  24,  26) 

11.  The  Provincial  Director  of  Court  Administration  should  report 
directly  to  the  Attorney  General  for  purely  administrative  matters 
but  should  establish  and  maintain  liaison  with  the  Chief  Justices 
and  Chief  Judges  of  the  various  courts,  (p.  26) 

12.  Regional  Directors  of  Court  Administration  should  be  appointed 
with  responsibility  for  the  administration  of  all  courts  operating  in 
their  respective  regions.  Each  Regional  Director  should  establish 
and  maintain  liaison  directly  with  the  Chief  Justice  of  the  High 
Court,  the  Senior  County  or  District  Court  judges  in  his  region, 
the  Senior  Judges  of  the  Provincial  Court  (Criminal  Division)  in 
his  region  and  with  the  Family  Court  judges  in  his  region,  (p.  26) 

13.  Answering  directly  to  the  Provincial  Director  will  be  the  Regional 
Directors  of  Court  Administration  and  where  circumstances  dic- 
tate, such  other  officials  as  the  Registrar  of  the  Supreme  Court 
of  Ontario,  (p.  26) 

14.  The  appropriate  existing  administrative  personnel  will  report  to 
the  Regional  Directors,  (p.  28) 

15.  To  the  extent  that  it  is  necessary  the  Provincial  Director  and 
Regional  Directors  should  develop  their  own  staffs,  (p.  28) 

16.  It  should  be  made  clear  that  to  preserve  the  independence  of  the 
judiciary  on  matters  of  adjudication,  including  administrative  mat- 
ters which  are  regarded  by  the  judges  as  bearing  on  adjudication, 
the  judges'  wishes  must  prevail.  The  Chief  Justices  and  Chief 
Judges  ought  to  be  provided  with  executive  assistants  to  assist 
them  in  the  performance  of  their  administrative  duties,  (pp.  28-29) 

17.  The  Provincial  Director  and  Regional  Directors  should  be  ap- 
pointed on  a  contract  basis  for  a  fixed  term,  renewable  on  the 
advice  of  a  committee  composed  of  the  Deputy  Attorney  General, 
all  the  Chief  Justices  and  Chief  Judges  and  the  Chairman  of  the 
Civil  Service  Commission.  The  contract  should  provide  for  pension 
and  employment  benefits,  (p.  28) 
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18.      The  duties  of  the  Provincial  Director  should  include  the  following: 

( 1 )  He  should  develop,  organize  and  direct  administrative  systems 
for  each  class  of  court  in  the  Province. 

(2)  He  should  evaluate  the  administrative  requirements  in  each 
class  of  court  and  after  consultation  with  the  Chief  Justice 
or  Chief  Judge  respectively  of  the  court  affected  make  recom- 
mendations for  change  or  improvements  to  the  Attorney 
General. 

(3)  He  should  investigate  all  complaints  regarding  the  administra- 
tive operations  of  each  class  of  court. 

(4)  He  should  consult  on  a  regular  basis  with  the  Chief  Justice 
or  Chief  Judge  of  each  class  of  court  with  respect  to  such 
matters  as  the  judicial  manpower  needs,  changes  in  jurisdic- 
tion, and  methods  of  scheduling  and  arranging  sittings,  and 
should  transmit  any  recommendations  the  judges  wish  to 
make  on  these  matters  to  the  Attorney  General. 

(5)  He  should  be  responsible  for  court  facilities,  particularly 
courtrooms. 

(6)  He  should  oversee  the  development  and  operation  of  a  com- 
prehensive statistical  reporting  system  for  each  class  of  court 
throughout  the  Province  and  ensure  the  availability  of  current 
management  reports  on  both  a  province-wide  and  regional 
basis. 

(7)  He  should  oversee  the  development,  revision  and  distribution 
of  instruction  manuals  for  use  of  registrars,  court  clerks,  local 
administrators,  special  examiners,  court  reporters,  court  inter- 
preters and  court  statisticians  throughout  the  Province,  and 
should  standardize  and  keep  general  oversight  of  all  paper 
and  manpower  systems  in  court  offices  throughout  the 
Province. 

(8)  He  should  develop  training  programmes  for  local  registrars, 
County  Court  clerks,  local  administrators  and  court  reporters, 
and  should  arrange  for  the  administration  of  these  pro- 
grammes. 

(9)  In  consultation  with  the  respective  Chief  Justices  and  Chief 
Judges  he  should  develop  policies  and  standards  regarding 
hours  of  court  sittings  throughout  the  Province. 

(10)  He  should  prepare  budgets  for  the  operation  and  maintenance 
of  the  various  classes  of  courts  in  the  Province  after  consulta- 
tion with  the  respective  Chief  Justices  and  Chief  Judges  and 
should  oversee  the  maintenance  of  budgetary  and  fiscal  con- 
trol. 

(11)  He  should  conduct  a  continuing  examination  and  evaluation 
of  court  facilities  and  equipment  and  stay  abreast  of  techno- 
logical improvements  in  court  and  office  equipment  for  poten- 
tial application  in  the  system. 


35-5 


(12)  He  should  develop  a  public  information  facility  so  that  the 
public  might  be  better  informed  about  the  operation  of  the 
courts. 

(13)  He  should  be  responsible  for  court  reporting  in  all  courts 
throughout  the  Province,  directing  the  work  of  court  reporters 
and  keeping  abreast  of  developments  in  electronic  reporting 
techniques. 

(14)  He  should  oversee  the  hiring,  employment  and  job  assign- 
ment of  all  court  personnel. 

(15)  He  should  continually  evaluate  the  administrative  operations 
of  the  courts,  and  oversee  the  conduct  of  studies  to  project 
the  likely  impact  on  the  courts  of  legislative  changes,  and 
develop  new  administrative  procedures  and  keep  abreast  of 
developments  in  court  administration  in  other  jurisdictions, 
(pp.  30-31) 

19.  The  duties  of  each  of  the  Regional  Directors  would  to  a  large 
extent  be  delegated  to  them  by  the  Provincial  Director  and  would 
include: 

(1)  Consulting  with  the  Chief  Justice  of  the  High  Court  and  his 
staff  with  respect  to  providing  all  necessary  facilities  for  High 
Court  sittings  in  his  region. 

(2)  Assisting  the  Senior  County  Court  judges  in  his  region  in  the 
rotation  and  reassignment  of  County  Court  judges  in  his 
region  and  consulting  with  respect  to  providing  all  necessary 
facilities  for  County  Court  sittings  in  the  region. 

(3)  Assisting  the  Senior  Provincial  Court  judges  in  his  region  in 
the  assignment  of  judges  in  the  region  and  consulting  with 
respect  to  providing  all  necessary  facilities  for  the  Provincial 
Court  sittings  in  the  region. 

(4)  Investigating  all  complaints  regarding  the  administrative  oper- 
ations of  all  courts  in  the  region  and  reporting  to  the  Provin- 
cial Director  with  recommendations. 

(5)  Attending  periodic  meetings  with  the  Provincial  Director  to 
assist  in  the  development,  organization  and  coordination  of 
administrative  systems  for  the  courts  generally. 

(6)  Overseeing  the  employment  and  job  assignment  of  all  court 
personnel  in  the  region,  but  according  to  the  procedures  and 
standards  determined  by  the  Provincial  Director  of  Court 

Administration  and  his  staff,  (pp.  31-32) 

20.  The  assigning  of  judges  must  remain  a  judicial  function,  (p.  32) 

21.  The  Provincial  Director  should  submit  quarterly  reports  on  the 
operations  of  the  courts  and  his  office  to  the  Attorney  General  and 
a  comprehensive  annual  report  to  the  Attorney  General  which 
should  by  statute  be  required  to  be  tabled  in  the  Legislature.  The 
annual  report  should  include: 
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( 1 )  A  survey  of  the  work  of  each  class  of  court  in  the  preceding 
calendar  year,  including  proceedings  commenced,  disposi- 
tions, backlog,  delay  and  weighted  caseloads. 

(2)  A  general  report  on  the  condition  of  the  courts  including  a 
description  of  any  recent  changes  or  innovations,  and  any 
recommendations  that  the  Director  may  have  for  improve- 
ments therein. 

(3)  A  survey  of  studies  undertaken  in  the  preceding  year  relative 
to  the  administration  of  the  courts,  and  the  results  and  impli- 
cations of  such  studies. 

(4)  Financial  statements  indicating  the  cost  of  operating  the  court 
system,  taking  into  account  both  revenues  and  expenditures, 
(p.  32) 

22.  The  Provincial  Director  and  Regional  Directors  should  have  experi- 
ence in  modern  business  and  management  techniques.  They  should 
have  a  university  degree  in  public  administration  or  business  and 
have  a  demonstrated  capability  to  plan  and  conduct  management 
studies  and  prepare  recommendations  and  reports  to  higher  au- 
thorities and  to  implement  such  recommendations  when  approved. 
They  should  possess  a  high  degree  of  judgment,  understanding  and 
tact  (p.  33) 

23.  The  salary  for  the  Provincial  Director  should  be  at  the  level  of  a 
High  Court  judge  and  that  of  the  Regional  Directors  at  the  level 
of  a  County  Court  judge,  (p.  33  ) 

24.  The  offices  of  the  Provincial  Director  should  be  in  the  vicinity  of 
Osgoode  Hall.  (p.  33) 

25.  An  Attorney  General's  Advisory  Committee  on  Court  Administra- 
tion should  be  established  composed  of: 

(a)  the  two  Chief  Justices  and  all  the  Chief  Judges; 

(b)  the  Deputy  Attorney  General; 

(c)  the  Deputy  Minister  of  Government  Services; 

(d)  the  Provincial  Director  of  Court  Administration; 

(e)  four  members  of  the  legal  profession,  two  active  in  civil  liti- 
gation (one  from  within  the  Judicial  District  of  York,  and 
one  from  outside)  and  two  active  in  criminal  litigation 
(chosen  on  the  same  basis) ;  and 

(f)  lay  representatives. 

The  Committee  should  be  responsible  for  monitoring  the  opera- 
tions of  the  courts  and  making  recommendations  for  long  term 
planning.  It  should  report  annually  and  at  such  other  times  as  the 
Attorney  General  should  request  or  the  Committee  should  decide. 
The  annual  report  should  be  required  by  statute  to  be  tabled  in  the 
Legislature,  (p.  34) 
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26.  An  educational  and  research  facility  in  court  administration  should 
be  established  in  Ontario  to  provide  education  and  training  for 
professional  court  administrators  and  to  assist  in  training  court 
staff.  It  could  assist  in  conducting  seminars  for  the  judiciary  and 
could  conduct  research  into  all  aspects  of  court  administration.  It 
should  be  interdisciplinary  in  nature.  The  government  should  make 
available  the  necessary  financial  support  for  its  development  and 
maintenance,  (pp.  34-35) 

27.  A  major  responsibility  of  the  Provincial  Director  should  be  the 
development  and  maintenance  of  an  effective  management  infor- 
mation system.  The  necessary  financial  support  for  such  system 
should  be  made  available  by  the  government,  (p.  37) 

Chapter  3    Proposal  for  Merger  of  the  High  Court  of 

Justice  of  the  Supreme  Court  of  Ontario  with 
the  County  and  District  Courts 

28.  We  do  not  recommend  that  there  be  a  merger  between  the  High 
Court  of  Justice  of  the  Supreme  Court  of  Ontario  and  the  County 
and  District  Courts,  (p.  91 ) 

Chapter  4    High  Court  of  Justice  for  Ontario 

29.  There  should  be  no  changes  in  the  $7,500  maximum  civil  juris- 
diction of  the  County  Courts  until  there  has  been  sufficient  oppor- 
tunity to  assess  fully  the  impact  of  the  most  recent  changes  on  the 
distribution  of  civil  workload  between  the  High  Court  and  the 
County  and  District  Courts,  (p.  109) 

30.  When  an  indictment  is  preferred  in  the  High  Court,  High  Court 
judges  in  Ontario  should  be  empowered  under  the  Criminal  Code 
to  hear  the  case  without  a  jury,  upon  the  election  of  the  accused, 
(p.  HI) 

31.  The  Attorney  General  for  Ontario  and  his  agents  should  invoke  the 
procedure  to  prefer  indictments  in  the  High  Court  to  a  much 
greater  extent  than  in  the  past  His  decision  to  prefer  the  indict- 
ment in  the  High  Court  might  be  influenced  by  the  following 
considerations: 

(a)  the  offence  involves  death  or  serious  risk  to  life  (other  than  a 
case  of  dangerous  driving  having  no  aggravating  features), 
such  as  setting  fire  to  a  house; 

(b)  the  offence  is  one  of  killing  by  dangerous  driving  where  there 
are  aggravating  features; 

(c)  widespread  public  concern  is  involved; 

(d)  the  case  involves  violence,  or  a  threat  of  violence,  of  a  serious 
nature; 

(e)  the  offence  involves  dishonesty  in  respect  of  a  substantial  sum 
of  money; 
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(f)  the  accused  holds  a  public  position  or  is  a  professional  or 
other  person  owing  a  duty  to  the  public; 

(g)  the  circumstances  are  of  unusual  gravity  in  some  respect  other 
than  those  indicated  above;  and 

(h)  a  novel  or  difficult  issue  of  law  is  likely  to  be  involved,  (pp. 
111-12) 

32.  The  Judges'  Orders  Enforcement  Act  should  be  amended  to  give  a 
right  of  appeal  without  leave  where  power  is  conferred  under  a 
statute  of  Ontario  on  a  judge  of  the  High  Court  or  judge  of  the 
Supreme  Court  as  persona  designate  and  The  Judicature  Act 
should  be  amended  to  provide  that  where  jurisdiction  is  conferred 
on  a  judge  of  the  High  Court  or  judge  of  the  Supreme  Court 
under  any  statute  of  the  Legislature  other  than  The  Judicature  Act 
the  appeal  shall  lie  to  the  Divisional  Court,  (p.  114) 

33.  There  should  be  a  presumption  against  the  assignment  of  admin- 
istrative or  non-adjudicative  duties  to  judges  in  the  absence  of 
strong  countervailing  considerations.  The  provincial  and  federal 
statutes  conferring  such  duties  should  be  reviewed  with  the  object 
of  transferring  such  duties  to  other  judges  or  public  functionaries, 
(p.  115) 

34.  Certain  adjudicative  duties  conferred  on  the  High  Court  or  High 
Court  judges  should  be  transferred  to  other  judges  or  public  func- 
tionaries, according  to  the  following  guidelines: 

(a)  all  adjudicative  duties  conferred  by  statute  on  judges  re- 
quiring the  simple  and  routine  application  of  clearly  defined 
standards  in  a  consistent  and  uniform  manner  should  be 
transferred  to  other  public  functionaries; 

(b)  a  presumption  should  arise  to  the  effect  that  an  adjudicative 
duty  conferred  on  a  judge  should  be  transferred  when  there 
is  in  existence  another  qualified  and  competent  public  func- 
tionary or  tribunal  which  is  equipped  to  perform  these 
adjudicative  duties;  and 

(c)  adjudicative  duties  not  falling  within  (a)  and  (b)  above 
should  remain  with  the  judges  unless  with  respect  to  specific 
duties  there  are  compelling  reasons  relating  to  the  inability 
of  the  judges  to  handle  their  normal  workload  of  trial  cases, 
which  situation  would  suggest  the  transference  of  a  specific 
duty  to  a  new  or  existing  public  functionary  or  tribunal  pos- 
sessing the  requisite  specialization  or  expertise  on  such 
adjudicative  matters,  (pp.  116-17) 

35.  The  Constitutional  Questions  Act  should  be  amended  to  permit 
references  to  the  Court  of  Appeal  only  and  to  delete  the  provision 
permitting  such  references  to  a  single  judge  of  the  Supreme  Court 
(p.  117) 

36.  The  province-wide  circuit  system  should  be  retained  but  there 
should  be  a  move  towards  regionalization  through  the  gradual 
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reduction  of  the  number  of  circuit  centres  which  now  exist.  The 
present  48  circuit  centres  should  be  reduced  to  32  for  purposes  of 
holding  trials  through  amalgamation  of  some  of  the  less-busy 
centres  with  adjacent  centres.  However,  the  office  of  the  local 
registrar  should  be  retained  in  each  of  the  48  county  and  district 
towns.  For  purposes  of  administrative  flexibility,  the  Chief  Justice 
of  the  High  Court  should  have  the  power  to  assign  a  particular  trial 
or  sittings  to  any  of  the  16  circuit  centres  otherwise  eliminated  in 
situations  of  unexpected  overload  in  any  of  the  32  trial  centres, 
(pp.  127-28) 

37.  The  assignment  of  judges  to  the  various  circuits  and  sittings  should 
remain  the  collective  responsibility  of  all  the  High  Court  judges, 
(p.  133) 

38.  The  High  Court  circuits  and  sittings  should  be  scheduled  in  such 
a  way  as  to  permit  each  judge  to  have  one  week  in  five  for  the 
writing  of  reserved  judgments  and  staying  abreast  of  developments 
in  the  law.  (p.  134) 

39.  In  the  drawing  of  circuits  and  sittings,  more  use  should  be  made 
of  "open  assignments"  so  that  there  are  judges  available  to  be 
assigned  on  short  notice  to  substitute  for  judges  who  have  become 
ill  or  have  been  held  over  at  sittings,  or  to  take  a  second  list  at  a 
sittings  where  an  overflow  of  cases  has  unexpectedly  developed, 
(p.  134) 

40.  The  requirement  in  the  federal  Judges  Act  that  Supreme  Court 
judges  should  reside  in  Toronto  or  within  five  miles  thereof  should 
be  strictly  enforced  as  an  essential  part  of  the  administration  of 
the  circuit  system,  (pp.  1 34-35  ) 

41.  Wherever  possible  a  High  Court  sittings  should  commence  at  11 
a.m.  on  the  first  day  of  the  sittings,  and  should  continue  until  4 
p.m.  on  the  last  day  of  the  sittings  assuming  there  are  still  cases 
to  be  heard,  (p.  135) 

42.  There  should  continue  to  be  a  minimum  requirement  of  two  sit- 
tings annually  in  each  of  the  32  remaining  circuit  centres,  and  a 
flexible  approach  in  respect  of  further  sittings  above  the  minimnm- 
(p.  135) 

43.  There  should  be  a  principle  that  a  High  Court  judge  will  not  leave 
a  particular  sittings  until  the  list  of  cases  ready  to  go  on  is  com- 
pleted or  alternatively  a  new  judge  is  available  to  come  in  and 
complete  the  list  (p.  135) 

44.  In  proper  cases  where  it  is  apparent  that  the  criminal  and  civil 
work  of  the  Court  cannot  be  concluded  in  the  allotted  time,  con- 
current courts  should  be  set  up  if  the  necessary  judges  and  court- 
room accommodations  are  available,  (p.  136) 

45.  It  should  be  possible  for  cases  ready  to  go  on  but  not  disposed  of 
at  a  scheduled  sittings  to  be  placed  on  the  list  for  the  sittings  in  a 
neighbouring  trial  centre  provided  that  the  caseload  there  permits, 
(p.  136) 
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46.  The  Provincial  Director  of  Court  Administration  in  consultation 
with  the  Chief  Justice  of  the  High  Court  should  be  responsible  for 
reviewing  the  caseload  of  the  Court  during  the  implementation  of 
our  recommendations  with  a  view  to  determining  whether  the 
number  of  judges  should  be  increased,  (p.  139) 

Chapter  5     The  County  and  District  Courts 

47.  The  County  Courts,  the  District  Courts,  the  County  Court  Judges' 
Criminal  Courts,  the  District  Court  Judges'  Criminal  Courts  and 
the  Courts  of  General  Sessions  of  the  Peace  should  be  reconsti- 
tuted as  a  single  court  of  record  with  only  one  name.  (p.  162) 

48.  County  Court  civil  monetary  jurisdiction  should  not  be  changed  at 
the  present  time,  but  should  be  reexamined  after  an  appropriate 
time  has  elapsed  following  legislative  implementation  of  our 
recommendations,  (p.  163) 

49.  The  trial  de  novo  in  summary  conviction  offences  should  be  re- 
placed by  an  appeal  on  the  record  with  power  in  the  appeal  court 
to  consider  not  only  the  record  but  also  to  hear  further  and  other 
evidence  where  it  considers  it  to  be  in  the  interest  of  justice  in  the 
case.  (p.  164) 

50.  The  County  and  District  Court  districts  should  be  renamed  "cir- 
cuits", and  function  as  such.  (p.  167) 

51.  The  Chief  Judge  of  the  County  and  District  Courts  should  have 
authority  and  responsibility  to  assign  judges  to  sit  outside  their 
circuit  if  the  volume  of  judicial  work  in  other  circuits  warrants 
this.  (p.  167) 

52.  The  term  "junior  judge"  should  be  abolished,  (p.  168) 

53.  In  counties  where  there  are  two  or  more  judges,  one  judge  should 
be  designated  by  the  appointing  authority  as  "senior  judge"  with 
responsibility,  subject  to  the  supervision  and  direction  of  the  Chief 
Judge,  to  supervise  the  day-to-day  operations  of  the  courts  in  the 
county,  to  deal  with  court  problems  that  affect  the  county  as  a 
whole,  to  coordinate  the  efforts  of  all  the  judges  in  the  county,  and 
to  ensure  that  the  operations  of  the  County  Court  in  a  county  (and 
the  Surrogate  and  Small  Claims  Courts  in  counties  where  they  are 
presided  over  by  County  Court  judges)  are  coordinated  with  the 
arrangements  made  under  The  County  Judges  Act  for  the  func- 
tioning of  the  courts  throughout  the  circuit,  (p.  168) 

54.  Appointments  of  senior  judges  should  be  made  on  the  basis  of 
administrative  ability  rather  than  length  of  service  on  the  bench, 
(p.  168) 

55.  The  Province  should  create  the  office  of  "senior  circuit  judge"  and 
one  judge  should  be  so  designated  by  the  appointing  authority  for 
each  circuit,  with  responsibility,  subject  to  the  supervision  and 
direction  of  the  Chief  Judge,  in  consultation  with  the  judges  of  his 
circuit,  to  plan  and  carry  into  effect  the  assignment  of  judges  to 
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the  courts  in  the  circuit,  having  regard  to  the  desirability  of  rotating 
the  judges  within  the  circuit,  and  the  need  to  equalize  the  burdens 
of  the  judicial  duties  of  each  judge,  and  having  power  to  make 
such  readjustment  or  reassignment  as  he  considers  necessary  from 
time  to  time.  (p.  168-69) 

56.  The  senior  circuit  judges  should,  after  the  Chief  Judge,  take  rank 
and  precedence  among  themselves  according  to  seniority  of  ap- 
pointment, and  should  be  appointed  on  the  basis  of  administrative 
ability  rather  than  length  of  service  on  the  bench,  (p.  169) 

57.  The  appointment  of  judges  at  large  should  be  terminated  and  those 
judges  who  are  now  appointed  for  the  County  and  District  Courts 
of  the  counties  and  districts  of  Ontario  should  be  reappointed  to 
particular  counties  and  districts,  (p.  170) 

58.  Employing  the  presumption  against  the  assignment  of  administra- 
tive or  non-adjudicative  duties  to  judges  in  the  absence  of  strong 
countervailing  considerations  as  part  of  the  terms  of  reference,  a 
committee  of  County  Court  judges  should  be  established: 

(a)  to  give  detailed  consideration  to  the  matter  of  non-adjudicative 
and  administrative  duties  imposed  upon  County  Court  judges 
by  statute; 

(b)  where  it  is  concluded  that  certain  of  these  duties  are  not 
properly  within  the  functions  of  a  judge,  to  consider  the 
matter  as  to  how  the  duties  might  otherwise  be  performed; 

and  to  make  appropriate  proposals  to  those  charged  with  the  respon- 
sibility for  drawing  up  the  legislation  implementing  the  recom- 
mendations of  this  Report,  (p.  172) 

59.  Those  provisions  of  The  Police  Act  that  make  a  County  Court 
judge  a  statutory  member  of  a  board  of  commissioners  of  police 
should  be  repealed,  and  County  Court  judges  should  not  be  as- 
signed to  perform  these  duties  in  the  future,  (p.  173  ) 

60.  The  matter  of  transferring  certain  adjudicative  duties  to  other 
public  officials  or  tribunals  should  be  referred  to  a  committee  of 
County  Court  judges  for  detailed  analysis  and  the  formulation  of 
specific  legislative  proposals  in  accordance  with  the  following 
guidelines: 

(a)  All  adjudicative  duties  conferred  by  statute  on  judges  re- 
quiring the  simple  and  routine  application  of  clearly  defined 
standards  in  a  consistent  and  uniform  manner  should  be  trans- 
ferred to  other  public  functionaries. 

(b)  A  presumption  should  arise  to  the  effect  that  an  adjudicative 
duty  conferred  on  a  judge  should  be  transferred  when  there 
is  in  existence  another  qualified  and  competent  public  func- 
tionary or  tribunal  which  is  equipped  to  perform  these 
adjudicative  dudes. 

(c)  Adjudicative  duties  not  falling  within  (a)  and  (b)  above 
should  remain  with  the  judges  unless  with  respect  to  specific 
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duties  there  are  compelling  reasons  relating  to  the  inability 
of  the  judges  to  handle  their  normal  workload  of  trial  cases, 
which  situation  would  suggest  the  transference  of  a  specific 
duty  to  a  new  or  existing  public  functionary  or  tribunal 
possessing  the  requisite  specialization  or  expertise  on  such 
adjudicative  matters,  (pp.  173-74) 

61.  The  three  guidelines  set  out  in  the  previous  recommendation 
should  be  employed  in  the  future  whenever  legislation  is  drafted 
under  which  adjudicative  duties  are  created  which  might  be  as- 
signed to  the  County  Court  judges,  (p.  175) 

62.  The  County  Courts  Act  should  be  amended  to  provide  that  all 
appeals  arising  out  of  the  exercise  of  County  Court  jurisdiction 
created  under  any  Act  other  than  The  County  Courts  Act,  except 
from  interlocutory  orders  and  decisions  should  lie  to  the  Divi- 
sional Court,  (p.  180) 

63.  The  leave  provisions  should  be  removed  from  section  3  of  The 
Judges'  Orders  Enforcement  Act.  (p.  180) 

64.  Extended  jurisdiction  to  hear  and  deal  with  persona  designata 
matters  should  be  conferred  on  County  Court  judges  under  The 
County  Judges  Act  in  the  same  way  in  which  that  Act  now  con- 
fers extended  jurisdiction  on  the  judges  to  hear  and  deal  with  court 
matters,  (p.  181) 

65.  County  Court  clerks  should  be  assigned  responsibility  for  dealing 
with  the  routine  duties  that  are  now  performed  by  judges  including: 

(a)  Solemnization  of  marriage  under  The  Marriage  Act; 

(b)  Permitting  late  filing  of  a  renewal  statement  under  The  Con- 
ditional Sales  Act; 

(c)  Permitting  late  registration  of  a  mortgage  or  conveyance 
under  The  Bills  of  Sale  and  Chattel  Mortgages  Act; 

(d)  Revision  of  voters'  lists  under  The  Municipal  Franchise  Ex- 
tension Act; 

(e)  Revision  of  voters'  lists  under  The  Voters'  Lists  Act; 

(f  )  Revision  of  voters'  lists  under  The  Municipal  Act;  and 

such  other  matters  as  may  appear  to  fall  within  the  same  general 
terms  of  reference,  (pp.  181-82) 

66.  Where  it  is  appropriate  for  an  appeal  to  be  provided  from  the 
decision  of  a  County  Court  clerk,  such  appeal  should  go  to  the 
County  Court,  (p.  182) 

67.  A  policy  should  be  adopted  under  which  County  Court  clerks 
would  be  legally  trained,  (p.  182) 

68.  Where  persons  with  legal  qualifications  are  appointed  as  County 
Court  clerks,  they  should  be  given  extended  responsibilities  with 
jurisdiction  to  deal  with  minor  adjudicative  matters  arising  in  the 
County  Court  in  a  way  that  is  similar  to  the  functions  of  the 
Master  of  the  Supreme  Court  of  Ontario,  (p.  182) 
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69.  The  clerk  of  the  County  Court  should  maintain  a  register  of  all 
committals  for  trial  showing  the  date  of  committal,  indicating 
whether  the  accused  person  elected  to  be  tried  by  a  judge  or  by  a 
court  composed  of  a  judge  and  a  jury,  the  date  upon  which  the 
trial  was  held,  and  for  summary  conviction  appeals,  the  date  upon 
which  the  notice  of  appeal  was  filed  and  the  date  upon  which  the 
appeal  was  heard,  (p.  182) 

70.  The  register  described  in  the  preceding  recommendation  should  be 
open  to  public  inspection  in  the  same  manner  and  on  the  same 
terms  as  are  the  books  of  the  County  Courts  under  the  provisions 
of  The  Judicature  Act.  (p.  183) 

71.  The  jurisdiction  of  the  local  judges  of  the  High  Court  should  be 
expanded  through  changes  to  the  Rules  so  as  to  relieve,  if  not 
eliminate,  the  difficulties  and  expense  encountered  by  litigants  and 
their  solicitors  in  those  trial  centres  outside  Toronto  where  there 
is  not  now  a  Weekly  Court,  subject  to  the  proviso  that  the  precise 
nature  of  the  changes  to  the  Rules  that  should  be  made  in  order  to 
bring  this  about  should  be  left  to  a  body  established  to  undertake 
a  general  revision  thereof,  (pp.  184-85) 

Chapter  6    Motions  in  Court  and  Chambers 

72.  The  Judicature  Act  should  be  amended  to  abolish  the  present  dis- 
tinction between  court  and  chambers,  (p.  212) 

73.  All  motions  or  applications  heard  by  a  judge  should  be  required  to 
be  heard  in  open  court,  except  with  respect  to  a  matter  referred  to 
in  Rule  209  of  the  Rules  of  Practice,  which  should  be  permitted 
to  be  heard  in  the  absence  of  the  public  on  the  fiat  of  the  judge  or 
the  local  judge  in  individual  cases,  (p.  212) 

74.  The  hearing  of  motions  or  applications  by  the  Master  should  be 
open  to  the  public,  except  where  the  Master  or  local  master  hear- 
ing the  motion  gives  his  fiat  in  the  individual  case  with  respect  to 
a  matter  referred  to  in  Rule  209  of  the  Rules  of  Practice  that  it 
be  heard  in  the  absence  of  the  public,  (p.  2 1 2 ) 

75.  The  Rules  of  Practice  should  be  amended  so  that  references  to 
"chambers"  be  changed  in  accordance  with  the  foregoing  recom- 
mendations, (p.  213) 

76.  Appropriate  amendments  should  be  made  either  to  The  Inter- 
pretation Act  or  the  relevant  statutes  to  provide  that  where  power 
is  conferred  on  a  "judge  in  chambers"  it  is  to  be  exercised  in 
accordance  with  these  recommendations,  (p.  213) 

77.  The  Judicature  Act  should  be  amended  to  provide  that  nothing  in 
the  Rules  made  thereunder  should  be  construed  to  deprive  the 
court  of  any  power  it  may  have  apart  from  the  Rules,  either  in- 
herent, statutory  or  otherwise,  to  hear  matters  in  the  absence  of 
the  public,  (p.  212) 

78.  Separate  court  and  chambers  days  in  Toronto  should  be  abolished 
and  replaced  by  a  daily  "Motion  Court".  Weekly  Court  in  Ottawa 
and  London  should  also  be  replaced  by  "Motion  Court",  (p.  213) 
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79.  It  is  suggested  that  gowns  not  be  worn  in  Motion  Court,  (p.  213) 

80.  Notices  of  motion  and  orders  for  all  motions  should  follow  one 
basic  form,  except  that  an  order  made  otherwise  than  in  open 
court  or  at  a  hearing  open  to  the  public  should  expressly  so  state 
under  the  judge's  or  Master's  name  at  the  beginning  of  the  order. 
Where  a  matter  falling  within  Rule  209  is  heard  in  the  absence  of 
the  public  and  the  order  fails  to  so  state,  this  should  be  treated 
as  an  irregularity  and  such  an  order  should  be  subject  to  amend- 
ment in  a  proper  case,  (p.  213) 

81.  A  provision  along  the  lines  of  section  12  of  the  Administration  of 
Justice  Act,  J 960  in  force  in  England  respecting  the  publication  of 
information  relating  to  proceedings  before  any  court  sitting  other- 
wise than  in  open  court  should  be  incorporated  into  The  Judicature 
Act.  (p.  214) 

82.  Where  applicable,  the  foregoing  recommendations  should  apply  to 
the  hearing  of  motions  in  the  County  and  District  Courts,  as  well 
as  to  the  hearing  of  motions  in  the  Supreme  Court,  (p.  196) 

Chapter  7     The  Court  of  Appeal 

83.  There  should  be  no  formal  requirement  for  the  Court  to  hold  sit- 
tings outside  Toronto,  (p.  222) 

84.  The  civil  caseload  of  the  Court  of  Appeal  should  be  reduced  by 
empowering  the  Divisional  Court  to  hear: 

(1 )  all  appeals  from  judgments  in  uncontested  divorce  cases;  and 

(2)  appeals  from  all  judgments,  orders  or  decisions  made  in  the 
exercise  of  jurisdiction  specifically  conferred  by  section 
14(  1 )  of  The  County  Courts  Act.  (p.  226) 

85.  The  right  of  an  appellant  in  custody  to  be  present  before  the  Court 
of  Appeal  should  not  be  absolute  but  should  depend  on  whether 
his  presence  will  assist  the  court  in  coming  to  a  proper  conclusion 
in  the  case.  (p.  231) 

86.  All  appeals,  whether  on  a  stated  case  or  otherwise,  which  now  lie 
to  the  Court  of  Appeal  under  The  Summary  Convictions  Acty 
except  for  appeals  on  important  constitutional  questions,  should 
lie  instead  to  the  Divisional  Court,  (p.  232) 

87.  All  summary  conviction  appeals  whether  on  a  stated  case  or  other- 
wise arising  under  the  Criminal  Code  which  at  present  lie  to  the 
Court  of  Appeal  should  lie  instead  to  the  Divisional  Court,  (p.  232) 

88.  All  appeals  from  conviction,  acquittal  and  sentence  in  indictable 
matters  from  Provincial  judges  should  lie  to  the  Divisional  Court 
rather  than  the  Court  of  Appeal,  (p.  234) 

89.  If  our  recommendations  are  adopted,  the  provisions  of  The  Judica- 
ture Act  specifying  that  appeals  to  the  Court  of  Appeal  from  the 
Divisional  Court  may  be  taken  only  with  leave  of  the  Court  of 
Appeal  on  questions  that  are  not  questions  of  fact  alone  should 
remain  unchanged.  Legislation  implementing  these  recommenda- 
tions, however,  should  safeguard  the  rights  that  an  accused  person 
now  has  to  appeal  to  the  Supreme  Court  of  Canada,  (p.  234) 
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90.  An  application  for  directions  should  be  required  in  civil  cases  to 
determine  what  portion  of  the  evidence  and  exhibits  should  be 
reproduced  for  the  purposes  of  appeal.  The  application  should  be 
heard  in  the  first  instance  by  the  Registrar  with  the  right  to  have 
the  decision  reviewed  by  the  Court  of  Appeal,  (p.  236) 

91.  No  change  should  be  made  to  Rule  501  or  Criminal  Appeal  Rule 
20  either  to  permit  written  argument  or  to  fix  any  specific  length 
of  time  to  present  oral  argument,  (p.  238) 

92.  Judicial  specialization  is  appropriate  in  the  Court  of  Appeal  only 
in  the  sense  that  the  expertise  of  the  various  members  of  the  Court 
is  considered  by  the  Chief  Justice  in  assigning  them  to  individual 
cases,  (p.  238) 

93.  There  should  be  immediate  authorization  for  the  appointment  of 
one  additional  law  clerk  to  the  Court  and  for  as  many  more  as  the 
Court  may  request  from  time  to  time.  (p.  238) 

94.  The  Court  of  Appeal  and  Divisional  Court  should  have  power  to 
order  the  indemnification  as  to  costs  in  proper  cases,  both  civil 
and  criminal  from  a  fund  established  for  that  purpose.  The  fund 
should  not  be  established  by  any  form  of  tax  on  litigants  who 
resort  to  the  courts,  (p.  240) 

Chapter  8    The  Divisional  Court 

95.  During  the  course  of  implementation  of  our  recommendations  for 
increased  jurisdiction,  the  workload  of  the  Divisional  Court  should 
be  kept  under  continuous  review  by  the  Attorney  General's 
Advisory  Committee  on  Court  Administration  with  a  view  to  con- 
sidering whether  a  permanent  court  structured  with  judges  ap- 
pointed thereto,  or  a  court  with  some  judges  specially  appointed 
thereto  and  some  judges  drawn  on  a  rotational  basis  from  the 
High  Court  should  be  set  up.  (p.  246) 

96.  The  Divisional  Court  should  be  specifically  empowered  but  not  re- 
quired to  hold  sittings  in  locations  other  than  those  set  out  in 
section  48(3)  of  The  Judicature  Act.  (p.  247) 

97.  No  change  should  be  made  with  respect  to  the  provisions  for  leave 
to  appeal  to  the  Court  of  Appeal  from  the  judgments  and  orders 
of  the  Divisional  Court,  (pp.  247-48) 

Chapter  9    Court  Vacations 

98.  The  statutory  provisions  and  the  Rules  of  Practice  concerning 
vacations  as  they  relate  to  the  operation  of  the  Court  of  Appeal, 
the  Divisional  Court,  the  High  Court,  and  the  County  and  District 
Courts  should  be  repealed,  (pp.  264-65) 

99.  Trials  should  not  take  place  during  July  and  August  on  the  same 
basis  as  at  other  times  of  the  year,  but  fixed  court  vacations  should 
no  longer  remain  as  an  inflexible  rule  entrenched  in  the  law. 
(p.  264) 

100.        We  suggest  the  adoption  of  the  following  procedures  for  the  High 
Court  and  the  County  Courts: 
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(a)  The  scheduling  of  criminal  trials  should  take  precedence  over 
the  scheduling  of  civil  trials,  particularly  if  the  accused  is  in 
custody. 

(b)  Where  it  is  not  convenient,  economic  or  efficient  to  hold 
Supreme  Court  or  County  Court  trials  in  a  given  trial  centre, 
then  it  should  be  possible  to  give  civil  litigants  the  right  to  a 
prompt  trial  in  a  neighbouring  trial  centre  where  trials  are 
being  conducted.  Similarly,  an  accused  person  to  be  tried 
before  a  High  Court  or  a  County  Court  judge,  while  entitled 
at  common  law  to  a  trial  in  the  county  where  the  crime  was 
alleged  to  have  been  committed  and  to  have  the  jury  selected 
therefrom,  should  have  the  right  to  apply  to  be  tried  during 
the  summer  months  in  a  neighbouring  trial  centre  when  it 
will  result  in  the  more  prompt  disposition  of  his  case. 

(c)  In  the  smaller  trial  centres,  trials  should  not  be  scheduled  in 
the  Supreme  Court  during  the  same  period  of  time  as  trials 
are  scheduled  in  the  County  and  District  Courts.  However,  it 
may  be  convenient  to  schedule  summer  Assizes  back-to-back 
with  the  General  Sessions  of  the  Peace  so  that  the  jury  em- 
panelling process  need  only  take  place  once. 

(d)  Except  under  emergency  circumstances  no  new  trials  in  the 
Supreme  Court  or  the  County  and  District  Courts  should  be 
scheduled  to  commence  during  the  week  December  25  to 
January  1 .  This  should  not  preclude,  however,  the  completion 
during  that  week  of  trials  commenced  prior  to  Christmas. 

(e)  Criminal  cases  in  the  Supreme  Court  and  County  and  Dis- 
trict Courts  should  be  assigned  trial  dates  in  the  summer  as 
the  circumstances  require  in  the  same  manner  as  at  other 
times  of  the  year.  This  of  course  would  not  preclude  counsel 
from  making  representations  respecting  the  avoidance  of  a 
particular  date  in  July  or  August  because  of  his  own  vacation 
plans  or  those  of  others  involved  in  the  case. 

(f )  In  civil  cases  in  the  Supreme  Court  and  the  County  and  Dis- 
trict Courts  trials  should  be  held  in  the  months  of  July  and 
August  where  counsel  for  the  parties  consent  or  where  coun- 
sel for  one  of  the  parties  applies  to  the  Court  for  an  order 
that  there  should  be  a  summer  trial. 

In  the  event  that  counsel  for  all  the  parties  agree,  they 
should  communicate  this  fact  to  the  Court  by  the  middle  of 
May,  together  with  an  indication  of  the  approximate  suitable 
dates.  Once  this  communication  was  received  from  counsel 
the  Regional  Director,  in  consultation  with  the  Chief  Justice 
or  Chief  Judge,  would  be  free  to  schedule  the  trial  on  the 
dates  indicated,  or  attempt  to  arrange  alternative  dates. 

We  envisage,  however,  that  there  may  be  cases  where 
some  counsel  refuse  to  agree  to  a  summer  trial  for  reasons 
which  are  unacceptable.  For  example,  some  counsel  may  not 
agree  to  a  summer  trial  purely  for  the  purpose  of  introducing 
unnecessary  delay  into  the  proceedings.  In  such  a  case  we 
think  it  proper  to  allow  counsel  to  apply  to  the  Court  for  a 
hearing  in  the  nature  of  a  pre-trial  conference  in  order  to 
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establish  that  his  case  is  ready  for  trial  and  that  the  objec- 
tions of  counsel  who  do  not  wish  to  go  on  are  not  valid.  Such 
applications  should  be  made  and  heard  during  the  period 
encompassing  the  last  two  weeks  of  May  and  the  early  part 
of  June. 

By  June  15  in  each  year  a  list  of  cases  should  be  pre- 
pared for  hearing  during  the  months  of  July  and  August. 
Cases  should  not  be  entered  on  the  list  except  by  consent  of 
all  parties  or  on  the  order  of  a  judge. 

A  fixed  number  of  judges  should  be  assigned  to  be 
available  to  sit  as  and  where  they  may  be  required  to  dispose 
of  the  cases  entered  for  trial  during  the  months  of  July  and 
August,  (pp.  267-69) 

101.  The  Divisional  Court  should  sit  in  the  months  of  July  and  August 
to  hear  such  cases  within  its  original  and  appellate  jurisdiction  as 
are  made  ready  for  hearing,  (p.  269) 

102.  Small  Claims  Courts  and  Surrogate  Courts  should  be  available  12 
months  a  year  except  in  the  smaller  trial  centres  where  it  is  more 
convenient,  economic  and  efficient  to  transfer  trials  to  neighbouring 
trial  centres  during  July  and  August,  (p.  269) 

103.  Provincial  Courts  (Criminal  Division  and  Family  Division)  should 
continue  to  operate  on  a  12  month  a  year  basis,  (p.  269) 

104.  No  changes  should  be  made  with  respect  to  the  convening  of  the 
Court  of  Appeal  in  July  or  August.  However,  in  all  cases  time 
should  run  during  the  months  of  July  and  August  in  all  matters 
relating  to  appeals,  (p.  269) 

105.  We  do  not  recommend  the  curtailment  of  the  usual  vacation 
periods  of  judges  and  court  officials.  Only  the  time  of  the  year  at 
which  vacations  may  be  taken  would  be  affected,  (p.  266) 

Chapter  10    Case  Scheduling  and  Trial  Lists  in  the  High 
Court  and  County  and  District  Courts 

106.  The  relative  age  of  cases  on  the  lists  at  the  various  trial  centres 
should  be  a  major  factor  in  deciding  how  to  deploy  available 
judges  in  the  High  Court,  (p.  278) 

107.  Immediate  steps  should  be  taken  to  reduce  the  backlogs  at  certain 
trial  centres  and  in  particular  in  the  non-jury  lists  in  Toronto.  The 
waiting  period  on  trial  lists  should  be  reduced  to  six  months 
maximum  by  January  1,  1975.  Efforts  should  be  made  to  further 
reduce  this  period  to  three  months,  (pp.  277,  279) 

108.  If  the  90  day  goal  in  criminal  cases  cannot  be  met  by  the  holding 
of  special  sittings  in  the  High  Court,  provision  should  be  made  for 
the  transfer  of  criminal  cases  to  nearby  trial  centres,  on  the  con- 
sent of  the  accused,  (p.  279) 

109.  In  scheduling  cases,  greater  emphasis  should  be  placed  on  con- 
venience to  lawyers,  witnesses  and  litigants,  (p.  282) 

110.  At  the  time  a  case  is  set  down  for  trial,  counsel  should  be  required 
to  provide  those  responsible  for  case  scheduling  with  the  number 
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of  witnesses  to  be  called  and  an  estimate  of  the  length  of  time 
required  for  the  hearing  of  the  case.  (p.  282) 

111.  Projections  of  settlement  and  adjournment  rates  in  the  courts 
should  be  developed,  (p.  282) 

112.  Counsel  should  be  required  to  inform  the  court  by  telephone  im- 
mediately on  the  settlement  or  likely  settlement  of  any  case  on  the 
ready  list,  and  to  inform  the  court  as  soon  as  possible  of  his  inten- 
tion to  request  an  adjournment,  (p.  282) 

113.  A  system  of  fixed  trial  dates  such  as  that  operating  in  the  Queen's 
Bench  Division  of  the  High  Court  in  London,  England  should  be 
introduced  at  least  on  an  experimental  basis,  for  civil  non-jury 
cases  in  the  High  Court  in  Toronto,  (pp.  288-89 ) 

114.  A  daily  cause  list  for  the  following  day  of  the  sittings  should  be 
drawn  up  for  each  day  of  the  sittings  of  the  High  Court  outside 
Toronto,  (p.  291) 

115.  In  sittings  of  the  High  Court  outside  Toronto  the  control  of  the 
trial  lists  should  be  left  in  the  hands  of  the  local  registrar  under 
the  supervision  of  the  Regional  Director  of  Court  Administration 
in  the  region  in  which  the  sittings  are  held  and  judicial  interven- 
tion should  be  kept  to  a  minimum,  (p.  291 ) 

116.  The  Provincial  Director  of  Court  Administration  should  conduct 
studies  regarding  the  handling  of  trial  lists  outside  Toronto  with  a 
view  to  making  innovations  or  to  standardizing  practices  if  this  is 
thought  to  be  desirable,  (p.  291 ) 

117.  The  High  Court  should  keep  an  up-to-date  register  of  all  criminal 
cases  committed  for  trial  in  that  Court  showing  the  date  of  arrest, 
the  date  of  committal  for  trial  and  the  date  of  the  trial,  (p.  292) 

118.  The  criminal  assignment  court  in  the  County  Court  of  the  Judicial 
District  of  York  should  be  continued,  (p.  294) 

119.  Consideration  should  be  given  to  adopting  for  civil  non-jury  cases 
in  the  County  Court  in  the  Judicial  District  of  York  the  fixed  trial 
date  system  recommended  for  the  High  Court  in  the  Judicial  Dis- 
trict of  York,  (p.  294) 

120.  The  utility  of  "court  sittings"  for  the  hearing  of  civil  non-jury  cases 
in  the  County  and  District  Courts  should  be  reviewed,  (p.  294) 

121.  The  Provincial  Director  of  Court  Administration,  working  closely 
with  the  Chief  Judge,  senior  judges  and  the  members  of  the  local 
bar,  should  carry  out  a  full  study  of  scheduling  of  cases  coming 
before  County  Court  judges  (whether  exercising  jurisdiction  as 
persona  designaia,  of  the  Court,  as  local  judges  of  the  Supreme 
Court,  Surrogate  Court  judges  or  Small  Claims  Court  judges)  with 
a  view  to  proposing  and  implementing  whatever  changes  are  neces- 
sary and  developing  uniformity  of  practices  and  procedures  if  desir- 
able, (p.  295) 

Chapter  1 1     The  Jury  in  Civil  Cases 

122.  Civil  juries  should  be  abolished  except  in  the  case  of  actions  for 
libel,  slander,  malicious  arrest,  malicious  prosecution  and  false 
imprisonment,  (p.  348) 
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Chapter  12    The  Grand  Jury 

123.  The  grand  jury  should  be  abolished  in  Ontario,  (pp.  360-61 ) 

124.  Provision  should  be' Made  for  the  review  of  the  sufficiency  of 
evidence  to 'commit' on  an  application  for  certiorari  without  the 
accused's  being  obliged  to  surrender  himself  into  custody,  (p.  359) 

125.  Provision  should  be  made  for  a  body  to  be  chosen  twice  a  year  as 
the  grand  jury  is  now  chosen,  with  power  to  inspect  institutions  in 
the  receipt  of  public  money  and  to  report  the  result  of  their  inspec- 
tions to  the  judge  sitting  in  the  Assizes,  (p.  360) 

126.  The  sheriff  should  replace  the_grand  jury  as  an  instrument  of  gaol 
delivery.  He  should  report  fully  on  all  persons  in  custody  awaiting 
trial.  His  report  should  be  made  in  open  court  at  the  opening  of 
each  court  sittings  in  the  judicial  district  with  jurisdiction  to  try 
criminal  cases  with  a  jury.  (p.  360) 

Chapter  13     Family  Courts  r 

127.  For  our  recommendations  for  the  Family  Court  see  our  Report  on 
Family  Courts.  <.  r    ■  -  >~    <■ 
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REPORT  ON  THE  ADMINISTRATION  OF  ONTARIO  COURTS, 
PART  II  (1973) 

Part  II  of  the  Commission's  Report  on  Administration  of  Ontario 
Courts  deals  exhaustively  with  the  Provincial  Courts  (Criminal  Division), 
including  their  structure;  the  appointment,  background,  training,  salary, 
pension,  holidays,  jurisdiction  and  duties  of  the  Chief  Judge,  the  senior 
judges  and  judges  of  the  court;  justices  of  the  peace;  place  of  sittings; 
administrative  personnel;  physical  facilities;  role  of  police  officers  in  the 
courts;  witnesses;  and  the  administrative  processing  and  trial  of  both 
criminal  and  provincial  offences. 

The  second  half  of  Part  II  is  devoted  to  a  full  discussion  of  the  office 
of  the  Crown  attorneys  in  this  jurisdiction,  both  in  their  advisory  and 
prosecutorial  roles,  and  includes  matters  of  their  appointment,  termination 
of  employment,  assignment  to  duties,  education  and  training,  functions  as 
prosecutors  before  the  various  courts  and  concludes  with  an  analysis  and 
statement  of  position  with  regard  to  the  growing  practice  of  plea 
negotiation. 
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REPORT  ON  THE  ADMINISTRATION  OF  ONTARIO  COURTS,  PART  II 

(1973) 


CHAPTER  3 

SUMMARY  OF  RECOMMENDATIONS 
AND  CONCLUSION 


Chapter  1     Provincial  Courts  (Criminal  Division) 
Preliminary  Matters 

Structure  of  the  Provincial  Courts  (Criminal  Division) 

1.  The  Provincial  Courts  (Criminal  Division)  of  the  various  counties 
and  districts  should  be  reconstituted  as  a  single  court  of  record  for 
the  Province  as  a  whole  with  a  branch  in  each  of  the  counties  and 
districts,  (p.  8) 

Provincial  Judges 

2.  The  Provincial  Courts  Act  should  be  amended  so  as  to  restrict 
eligibility  for  future  appointments  to  the  office  of  Provincial  judge 
to  those  persons  who  are  or  have  been  members  of  the  bar  of  one 
of  the  provinces  of  Canada  for  at  least  five  years,  (p.  9 ) 

3.  The  Provincial  Courts  Act  should  be  amended  so  as  to  provide  as 
a  condition  precedent  to  the  making  of  any  appointment  to  the 
office  of  Provincial  judge  that  the  Attorney  General  request  and 
receive  a  report  from  the  Judicial  Council,  (p.  9) 

4.  The  Chief  Judge  of  the  Provincial  Courts  (Criminal  Division)  should 
consider  assigning  newly  appointed  judges  to  sit  for  a  certain  period 
of  time  as  observers  in  one  or  more  courts  presided  over  by  experi- 
enced judges,  (pp.  9, 10) 

5.  Persons  actively  engaged  in  the  practice  of  law  should  not  be 
allowed  to  sit  as  Provincial  judges  on  a  part-time  basis,  (p.  10) 

6.  A  "pool"  of  retired  Provincial  judges  should  be  built  up,  with 
representation  from  as  many  regions  of  the  Province  as  possible, 
from  which  ad  hoc  appointments  of  part-time  judges  on  a  per  diem 
basis  can  be  made  when  extra  judicial  personnel  are  required  due 
to  illnesses  or  other  emergencies,  (p.  10) 

7.  The  present  salary  levels  for  Provincial  judges  are  too  low.  They 
should  be  raised  so  as  to  reflect  more  adequately  the  work  which 
Provincial  judges  must  perform  and  to  encourage  a  larger  number 
of  well-qualified  persons  into  seeking  the  office,  (p.  1 1 ) 

8.  The  salary  levels  for  Provincial  judges  should  be  fixed  by  statute, 
(p.  12) 
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Administration  of  Ontario  Courts 

9.  Salary  ranges  for  Provincial  judges  should  be  eliminated,  with  all 
Provincial  judges  receiving  the  same  salary,  except  for  the  Chief 
Judge  and  the  senior  judges,  (p.  12) 

10.  Provincial  judges  should  be  exempt  from  the  length  of  service 
requirements  for  sick  leave  applicable  to  civil  servants  and  there 
should  be  no  limitation  on  the  number  of  days  a  judge  may  be 
absent  owing  to  illness,  such  absence  being  properly  documented. 
(p.  13) 

11.  Pension  and  disability  benefits  for  Provincial  judges  and  their 
dependants  should  be  provided  by  statute  on  a  non-contributory 
basis,  in  a  manner  similar  to  that  for  federally  appointed  judges, 
(p.  13) 

1 2.  The  provisions  laying  down  pension  benefits  for  Provincial  judges 
should  not  contain  restrictions  based  upon  payments  received  for 
sitting  on  a  per  diem  basis,  (p.  13) 

13.  All  Provincial  judges  should  receive  one  month's  annual  vacation, 
(p.  13) 

14.  Consideration  should  be  given  to  the  granting  of  a  period  of 
leave  for  Provincial  judges  every  five  years,  on  the  approval  by  the 
Chief  Judge  of  a  proposed  programme  of  study  or  research,  (p.  14) 

15.  The  Marriage  Act  should  be  amended  so  as  to  relieve  Provincial 
judges  of  their  duties  with  respect  to  the  solemnization  of  mar- 
riage, (p.  15) 

16.  The  Master  and  Servant  Act  should  be  reconsidered  and  amended 
so  that  the  jurisdiction  granted  under  the  Act  with  respect  to  direct- 
ing the  payment  of  wages  is  transferred  from  Provincial  judges  to 
the  Small  Claims  Courts  or  Small  Claims  Court  judges,  (p.  15) 

17.  Section  12(2)  of  The  Provincial  Courts  Act,  which  permits  a  judge 
with  the  previous  consent  of  the  Attorney  General  to  act  as  arbitra- 
tor, conciliator  or  member  of  a  police  commission,  should  be  re- 
pealed and  judges  of  the  Provincial  Courts  (Criminal  Division) 
should  be  specifically  prohibited  from  so  acting,  (p.  16) 

Justices  of  the  Peace 

18.  A  complement  of  justices  of  the  peace  should  be  appointed  for 
each  of  the  counties  and  districts  in  Ontario,  with  the  number  of 
justices  of  the  peace  to  be  appointed  to  each  county  and  district 
being  set  by  regulation,  (p.  17) 

19.  Justices  of  the  peace  should  not  be  permitted  to  exercise  their 
powers  outside  the  county  or  district  to  which  they  are  appointed, 
(p.  17) 
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Summary  of  Recommendations  and  Conclusion 

20.  There  should  be  close  supervision  and  control  over  justices  of  the 
peace  by  Provincial  judges,  with  ultimate  responsibility  for  super- 
vision and  control  being  exercised  by  the  Chief  Judge  of  the 
Provincial  Courts  (Criminal  Division),  (p.  17) 

21.  Section  6  of  The  Justices  of  the  Peace  Act  should  be  replaced  by  a 
provision  requiring  a  justice  of  the  peace  to  exercise  such  duties 
conferred  upon  him  by  federal  or  provincial  legislation  as  may  be 
assigned  to  him  by  a  Provincial  judge,  (p.  18) 

22.  The  power  given  to  Crown  attorneys  under  The  Crown  Attorneys 
Act  to  "advise  justices  of  the  peace  with  respect  to  offences  against 
the  laws  in  force  in  Ontario"  should  be  conferred  on  Provincial 
judges  as  part  of  their  general  supervision  over  justices  of  the 
peace  in  their  county  or  district,  (p.  1 8 ) 

23.  Court  clerks  should  not  be  allowed  to  sit  in  court  as  justices  of 
the  peace  to  conduct  trials  after  a  full  day's  work  carrying  out 
other  duties,  (p.  18) 

24.  Justices  of  the  peace  should  be  appointed  generally  on  a  full-time 
basis.  In  remote  areas,  where  the  appointment  of  full-time  justices 
of  the  peace  may  not  be  warranted,  suitable  government  officials 
should  be  appointed  to  act  as  justices  of  the  peace  on  a  part-time 
basis,  (p.  18) 

25.  Section  8  of  The  Justices  of  the  Peace  Act,  which  provides  for  pay- 
ment of  fees  or  allowances  to  justices  of  the  peace,  should  be  re- 
pealed and  justices  of  the  peace  should  be  paid  on  a  salary  basis 
only.  The  salary  should  be  commensurate  with  the  duties  required 
of  the  office,  (pp.  18, 19) 

26.  A  provision  should  be  enacted  in  The  Justices  of  the  Peace  Act 
prohibiting  the  exercise  of  any  of  the  powers  of  justice  of  the 
peace  except  by  a  justice  of  the  peace  receiving  a  salary  as  such, 
(p.  19) 

27.  Section  2(2)  of  The  Justices  of  the  Peace  Act,  which  provides  that 
a  person  other  than  a  barrister  cannot  be  appointed  as  a  justice  of 
the  peace  unless  he  has  been  examined  and  certified  by  a  County 
Court  judge,  should  be  repealed,  (p.  19) 

28.  A  Justices  of  the  Peace  Council  should  be  established,  to  be  com- 
posed of  the  Chief  Judge  of  the  Provincial  Courts  (Criminal  Divi- 
sion), one  additional  Provincial  judge,  one  justice  of  the  peace  and 
two  other  persons  appointed  by  the  Lieutenant  Governor  in 
Council.  The  functions  of  the  Council  would  be  to  consider  the 
proposed  appointments  of  justices  of  the  peace  and  to  report  there- 
on to  the  Attorney  General,  to  receive  complaints  respecting  the 
misbehaviour  of  or  neglect  of  duty  by  justices  of  the  peace  and  to 
take  appropriate  action  with  respect  to  the  investigations  thereof, 
(p.  19) 
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29.  The  Attorney  General  should  be  required  to  request  and  receive  a 
report  from  the  Justices  of  the  Peace  Council  prior  to  making 
appointments  to  the  office  of  justice  of  the  peace,  (p.  19) 

30.  The  present  educational  programmes  for  justices  of  the  peace 
should  be  expanded,  and  basic  training  should  be  provided  in  such 
matters  as  statutory  interpretation  and  the  admissibility  of  evidence 
in  order  that  justices  of  the  peace  may  discharge  properly  the 
judicial  duties  imposed  upon  them.  Responsibility  for  developing 
educational  and  training  programmes  should  rest  with  the  Chief 
Judge  of  the  Provincial  Courts  (Criminal  Division),  (p.  20) 

The  Chief  Judge  and  Senior  Judges 

31.  The  Provincial  Courts  Act  should  be  amended  to  state  more  ex- 
plicidy  the  authority  and  duties  of  the  Chief  Judge  and  senior 
judges.  Such  duties  should  be  specified  in  the  Act  itself  rather  than 
in  the  regulations  made  pursuant  thereto,  (p.  21 ) 

32.  Among  the  duties  envisaged  for  the  Chief  Judge,  apart  from  that 
of  participating  in  the  adjudicative  processes  of  his  courts,  would 
be  the  following: 

(1)  assigning  Provincial  judges  throughout  the  Province  and  ar- 
ranging sittings; 

(2)  exercising  general  supervision  and  control  over  Provincial 
judges  and  justices  of  the  peace; 

(3)  developing  and  supervising  educational  and  study  programmes 
for  Provincial  judges  and  justices  of  the  peace; 

(4)  establishing  guidelines  on  policy  matters  related  to  practice 
and  procedure  with  a  view  to  encouraging  uniformity  of  judi- 
cial practice;  and 

(5)  drawing  to  the  attention  of  the  Attorney  General  imminent 
retirements  or  resignations  of  judicial  personnel,  as  well  as 
vacancies  which  have  not  been  filled,  (p.  22) 

33.  The  Chief  Judge  should  be  given  a  highly  qualified  executive  assist- 
ant to  assist  him  in  the  carrying  out  of  his  administrative  responsi- 
bilities, (p.  22) 

34.  The  senior  judges  should  be  required  by  statute  to  carry  out  within 
their  respective  regions,  under  the  direction  and  supervision  of  the 
Chief  Judge,  such  duties  as  may  be  assigned  to  them  by  the  Chief 
Judge,  (p.  22) 

35.  Judges  should  be  designated  as  senior  judges  for  a  three  year  term, 
subject  to  reappointment,  and  the  Attorney  General  should  be 
required  to  consult  with  the  Chief  Judge  prior  to  making  any  such 
appointments,  (p.  22) 
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Places  of  Sittings 

36.  The  present  organization  of  the  sittings  of  the  Provincial  Courts 
(Criminal  Division)  should  be  reconsidered  by  the  Chief  Judge  in 
consultation  with  the  Provincial  Director  of  Court  Administration 
and  the  Regional  Directors  of  Court  Administration,  in  the  light 
of  changes  in  such  conditions  as  transportation  facilities  and  court 
workloads.  The  organization  of  the  sittings  should  be  continually 
reviewed,  (pp.  23, 24) 

37.  In  outlying  areas,  sittings  should  be  scheduled  more  on  an  ad  hoc 
basis  as  the  volume  of  cases  requires,  with  reliance  also  being 
placed  on  the  use  of  part-time  judges  on  a  per  diem  basis  where 
the  use  of  full-time  judges  would  result  in  a  disruption  of  case 
scheduling  in  other  areas.  Justices  of  the  peace  could  also  be  assign- 
ed small  "circuits"  within  the  county  or  district  to  deal  locally  with 
matters  within  their  jurisdiction,  in  order  to  lessen  the  amount  of 
time  spent  travelling  by  Provincial  judges,  (p.  24) 

Administrative  Personnel 

38.  Administrators  or  court  clerks  operating  at  the  local  level  should 
be  referred  to  as  "administrative  clerks",  (p.  24) 

39.  No  person  should  be  appointed  as  administrative  clerk  to  a  centre 
having  a  population  exceeding  100,000  persons  who  does  not  have 
qualifications  at  least  equal  to  those  of  a  person  at  the  level  of 
Executive  Officer  1.  (p.  25) 


P 


hysical  Facilities 


40.  Courtrooms  and  court  facilities  should  be  such  as  to  permit  the 
administration  of  justice  with  the  degree  of  dignity  necessary  to 
encourage  respect  for  the  law.  (p.  26) 

Role  of  Police  Officers  in  Court 

41.  Police  officers  should  be  removed  from  their  present  role  as  court 
officers  and  appropriately  trained  civilian  personnel  should  be 
added  to  the  court  staff  for  such  purposes  as  maintaining  security 
and  serving  as  ushers.  Police  officers  should  also  be  removed  from 
their  present  role  with  respect  to  case  scheduling,  (p.  27) 

42.  Responsibility  for  transporting  prisoners  between  correctional  insti- 
tutions and  the  courts  should  be  placed  clearly  in  the  hands  of  the 
staff  of  the  correctional  institutions,  (p.  27) 

Witnesses 

43.  The  daily  allowances  for  witness  fees,  together  with  the  related 
travel  and  living  expenses,  should  be  increased  so  as  to  lessen  the 
financial  losses  suffered  by  those  persons  required  to  attend  as  wit- 
nesses and  to  reflect  properly  their  important  role  in  the  administra- 
tion of  justice,  (p.  28) 
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Administration:  Criminal  Offences 

Systems  of  Administration  in  Ontario  Generally 

44.  Systems  of  administration  at  the  local  level  in  the  Provincial  Courts 
(Criminal  Division)  outside  Metropolitan  Toronto  should  be  for- 
malized locally,  with  each  locality  where  the  Provincial  Court  sits 
committing  its  system  for  disposing  of  cases  to  writing.  The  Crown, 
defence  counsel  and  the  administrative  clerk  should  be  consulted 
with  respect  to  introducing  modifications.  A  description  of  the 
system  should  be  posted  at  the  local  courthouse  and  distributed  to 
members  of  the  local  bar.  This  process  of  formalizing  systems  of 
administration  should  start  immediately,  (pp.  36, 37) 

45.  The  responsibility  for  reviewing  and  further  developing  systems  of 
administration  should  rest  with  the  Regional  Directors  of  Court 
Administration,  in  consultation  with  the  Chief  Judge  and  senior 
judges,  (p.  37) 

Metropolitan  Toronto 

46.  The  administration  of  justice  in  the  Provincial  Courts  (Criminal 
Division)  in  Metropolitan  Toronto  should  be  decentralized,  with 
the  daily  volume  of  cases  being  broken  down  and  dealt  with  by  a 
number  of  separate  and  independent  administrative  systems,  each 
located  in  a  separate  decentralized  courthouse  with  a  complete 
establishment  of  judicial,  court  and  Crown  personnel  assigned  on 
a  long-term  basis  (including  an  administrative  clerk  responsible 
for  the  scheduling  of  cases  on  a  day-to-day  basis) .  (p.  42) 

47.  The  degree  of  centralization  should  be  based  upon  the  concept  of 
the  optimum  number  of  cases  that  can  be  handled  by  a  single  unit 
on  a  regular  basis  under  close  judicial  and  administrative  control. 
The  volume  of  cases  should  be  low  enough  to  enable  the  cases  to 
be  dealt  with  in  the  first  instance  in  one  remand  court,  subject  to 
personal  supervision  by  the  administrative  clerk  without  a  high 
degree  of  delegation  or  division  of  responsibility,  (pp.  42,  43 ) 

48.  At  least  three  decentralized  courthouses  should  be  built  in  Metro- 
politan Toronto  as  soon  as  possible,  with  more  being  built  as 
future  circumstances  warrant,  (p.  45) 

49.  Consideration  should  be  given  to  establishing  a  first  appearance 
court  sitting  on  a  continual  basis  in  the  proposed  decentralized 
courthouses,  (p.  44) 

50.  The  Law  Society  of  Upper  Canada  and  the  Government  of  Ontario 
should  review  the  existing  situation  with  respect  to  the  granting 
of  legal  aid  certificates  with  a  view  to  ascertaining  how  such  cer- 
tificates may  be  obtained  more  expeditiously  and  whethert  to  this 
end,  a  branch  of  the  Legal  Aid  Office  should  be  situated  in  each 
of  the  decentralized  courthouses,  (p.  45 ) 
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51.  The  new  courthouses  should  have  proper  facilities  for  holding 
prisoners,  (p.  45) 

52.  Until  such  time  as  courthouses  can  be  built  in  accordance  with 
the  foregoing  requirements,  consideration  should  be  given  to  leasing 
buildings  to  serve  as  courthouses,  (p.  46) 

53.  "Old  City  Hall"  should  not  continue  to  be  used  to  house  the  Pro- 
vincial Courts  (Criminal  Division)  in  Metropolitan  Toronto  for 
any  longer  than  is  absolutely  necessary,  (p.  46) 

54.  A  senior  judge  should  be  appointed  immediately  for  the  region 
which  includes  Metropolitan  Toronto,  (p.  47) 

55.  Insofar  as  "Old  City  Hall"  continues  to  serve  as  a  courthouse 
in  Metropolitan  Toronto  prior  to  implementation  of  our  proposals 
with  respect  to  decentralization,  an  administrative  clerk  should  be 
appointed  immediately  at  "Old  City  Hall"  to  be  responsible  for  the 
day-to-day  scheduling  of  cases,  (p.  47) 

56.  Four  extra  Crown  attorneys  should  be  assigned  immediately  to 
"Old  City  Hall",  (p.  48) 

57.  The  four  Provincial  judge  vacancies  in  Metropolitan  Toronto 
should  be  filled  immediately,  (p.  48) 

58.  The  regular  establishment  of  judges  in  Metropolitan  Toronto  should 
not  be  drawn  upon  in  order  to  meet  the  needs  of  other  areas,  (p.  48) 

59.  In  order  to  establish  the  expectation  of  all  parties  concerned  that 
trials  will  proceed  on  the  date  set  and  to  lessen  delays,  an  attempt 
should  be  made  to  demarcate  more  clearly  the  remand  courts  from 
the  trial  courts  at  "Old  City  Hall",  (p.  49) 

60.  Where  circumstances  warrant,  trials  should  be  fixed  for  half-days 
or  scheduled  by  the  hour.  (p.  50) 

61.  Judges  should  be  assigned  to  remand  courts  on  a  one  day  per  week 
basis  rather  than  for  five  days  per  week  for  one  month  at  a  time. 
(P- 51) 

62.  Cases  should  be  remanded  for  periods  of  seven  days  or  multiples 
of  seven  days  in  order  to  provide  for  some  continuity  between  in- 
dividual judges  and  particular  cases,  (p.  52) 

63.  Where  "specialty"  courts  are  established  judges  should  also  be 
assigned  to  them  on  a  one  day  per  week  basis,  (p.  52) 

64.  Certain  steps  should  be  followed  before  a  case  is  forced  on  to  trial, 
such  as  the  court  warning  the  accused  of  the  consequences  of  not 
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being  represented  by  counsel  and  ordering  that  the  proceedings 
should  be  recorded  by  the  court  reporter  and  a  transcript  made 
available  to  the  trial  judge  as  required,  (p.  54) 

■  ■ 

65.  Remand  courts  should  commence  prior  to  the  regular  court  times, 
in  order  to  lessen  court  scheduling  conflicts  for  counsel,  (p.  55) 

66.  The  Law  Society  Act  should  be  amended  so  as  to  render  the  failure 
of  counsel  without  lawful  excuse  to  appear  as  scheduled  a  provin- 
cial offence.  Such  counsel  should  also  be  reported  to  the  Law 
Society  of  Upper  Canada  for  possible  disciplinary  action,  (p.  56) 

67.  Trial  judges  should  take  the  same  strict  attitude  with  the  Crown 
as  with  defence  counsel  with  respect  to  proceeding  at  the  time  and 
on  the  date  scheduled,  (p.  57) 

68.  The  system  of  scheduling  cases  should  be  such  as  to  discourage 
counsel  from  seeking  remands  in  order  to  avoid  a  particular  judge, 
(pp.  57, 58) 


Administration:  Provincial  Offences 

- 

69.  A  greater  degree  of  separation  than  exists  at  the  present  time  should 
be  effected,  for  purposes  of  disposition,  between  the  more  serious 
and  the  less  serious  types  of  provincial  offences,  (p.  63) 

70.  Those  provincial  offences  which  carry  with  them  more  serious 
penalties  should  not  be  assigned  by  Provincial  judges  for  disposition 
by  justices  of  the  peace  but  should,  so  far  as  is  practicable,  be  dealt 
with  by  Provincial  judges  under  the  same  procedure  as  that  pro- 
vided for  criminal  summary  conviction  offences,  and  subject  to  the 
recommendations  put  forward  with  respect  to  the  administration  of 
criminal  offences,  (p.  64) 

71.  Police  officers  should  be  removed  from  their  role  as  prosecutors  of 
provincial  offences  and  should  be  replaced  by  law  clerks,  retired 
police  officers  or  students-at-law  under  the  supervision  and  direc- 
tion of  the  Crown  attorney,  (p.  64) 

72.  Statutory  provisions  such  as  those  contained  in  The  Liquor  Control 
Act  and  The  Liquor  Licence  Act  requiring  prosecutions  under  a 
particular  statute  to  take  place  before  two  or  more  justices  of  the 
peace  where  a  Provincial  judge  is  not  available  should  be  changed 
to  permit  prosecutions  to  be  conducted  before  a  Provincial  judge 
or  a  single  justice  of  the  peace,  (p.  65 ) 

73.  The  entire  range  of  applicable  procedural  provisions  should  be 
examined,  with  respect  to  the  disposition  of  the  less  serious  provin- 
cial offences,  with  a  view  to  simplifying  them  and  removing  the 
anomalies  and  inconsistencies  contained  therein,  (p.  65 ) 

y  j  '■      ' 

•         /       ■;■   ,-.    .:.  :        •      .    •   . 
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74.  A  separate  procedure  for  the  disposition  of  "infractions",  namely 
municipal  parking  by-law  violations  and  certain  minor  offences 
under  The  Highway  Traffic  Act,  should  be  established.  This  pro- 
cedure, details  of  which  are  set  out  in  the  text,  would  involve  a 
ticket  specifying  the  fine  to  be  paid,  an  informal  hearing  by  a 
justice  of  the  peace  in  the  absence  of  a  prosecutor  or  police  wit- 
nesses held  pursuant  to  a  "notice  of  infraction"  sent  by  prepaid 
registered  post  upon  the  failure  to  pay  the  fine  specified  on  the 
ticket,  and  the  collection  of  fines  through  the  administration  of 
motor  vehicle  permits  and  drivers'  licences,  (p.  66) 


Chapter  2    Office  of  the  Crown  Attorney 

Functions  and  Duties 

75.  Provincial  judges,  not  Crown  attorneys  should  be  charged  with  the 
responsibility  to  advise  justices  of  the  peace  with  respect  to  the 
performance  of  their  judicial  duties,  (p.  88 ) 

■ 

76.  Crown  attorneys  should  continue  to  be  appointed  for  each  county 
or  district,  (p.  88) 

77.  Tht  office  of  the  clerk  of  the  peace  should  be  abolished  and  most  of 
the  duties  required  to  be  performed  by  the  holders  of  the  office 
should  be  imposed  on  the  clerk  of  the  County  Court.  Under  par- 
ticular statutes  where  the  nature  of  the  subject  matter  makes  it 
appropriate  for  the  clerk  or  registrar  of  another  court  to  perform 
certain  duties,  the  duties  should  be  specifically  imposed  on  such 
other  officer.  Crown  attorneys  should  cease  to  be  ex  officio  clerks 
of  the  peace,  (p.  94) 

. 

78.  Other  duties  of  Crown  attorneys  which  are  of  an  essentially  admin- 
istrative or  clerical  nature  might  !>e  transferred  to  other  officials. 
Examples  are  the  employment  of  interpreters  under  The  Adminis- 
tration of  Justice  Act  and  the  authorization  for  the  payment  of 
additional  witness  fees  under  The  Crown  Witnesses  Act.  (p.  94) 


- 


79.  Crown  attorneys  should  not  be  required  by  statute  to  act  as  pro 
tempore  local  registrar,  County  Court  clerk,  surrogate  registrar  or 
sheriff  when  those  offices  become  vacant,  (p.  94) 

Status 

80.  The  provisions  of  The  Public  Officers'  Fees  Act  and  The  Crown 
Attorneys  Act  as  they  relate  to  the  appointment  of  Crown  attorneys 
on  a  fee  basis  should  be  repealed,  (p.  95 ) 

81.  The  Crown  Attorneys  Act  should  be  amended  to  provide  for  appro- 
priate specifications  for  the  appointment  and  advancement  of 
Crown  attorneys  in  the  public  service,  (p.  99) 
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82.  All  the  provisions  of  The  Public  Service  A  ct  should  be  reviewed 
and  only  those  which  are  appropriate  to  govern  the  conditions  of 
employment  of  Crown  attorneys  should  be  retained  to  supplement 
The  Crown  Attorneys  Act.  (p.  100)  •     ,. 

Assignment  of  Personnel 

'-'      '•'        '■■  bu 

83.  There  should  be  continuing  flexibility  in  setting  the  complement  of 
Crown  attorneys.  Guidelines  for  staff  requirements  are  useful  but 
should  not  be  regarded  as  rigid  rules  excluding, the  consideration 
of  individual  differences,  (p.  104) 

84.  A  new  approach  should  be  taken  to  the  use  of  part-time  assistant 
Crown  attorneys.  Permanent  assistant  Crown  attorneys  should  be 
appointed  without  delay  to  those  counties  and  districts  where  the 
workload,  both  in  and  out  of  court,  so  warrants,  (p.  107) 

85.  Part-time  appointments  should  be  kept  to  a  minimum  and  the, 
appointees  called  on  to  act  only  in  unusual  circumstances.  It  should 
be  made  clear  that  it  is  improper  for  a  part-time  appointee  when 
acting  in  that  capacity  to  engage  in  the  defence  of  criminal  cases 
and  to  act  at  any  time  directly  or  indirectly  in  a  civil  case  arising 
out  of  the  same  incident  as  any  criminal  case  in  which  he  acted  or 
gave  advice  in  his  capacity  as  part-time  assistant  Crown  attorney! 
(p.  107) 

86.  Police  officers  should  be  relieved  of  prosecutorial  duties  in  the 
courts,  (p.  108)  ■■ 

87.  They  should  be  replaced  by  law  clerks,  retired  police  officers  or 
students-at-law  all  under  the  supervision  and  direction  of  the  Crown 
attorney,  (p.  109) 

Instruction  Briefs  and  Disclosure 

88.  The  Provincial  Director  of  Court  Administration  should  take  im- 
mediate steps  to  develop  systems  for  ensuring  that  Crown  attorneys 
receive  from  the  police  adequate  information  well  in  advance  to 
permit  preparation  for  trial.  ( p.  1 1 0  )  ~ 

-  -  >  \. 

89.  An  instructing  Crown  attorney  should  be  appointed  to  be  located 

at  "Old  City  Hall",  Toronto,  to  be  responsible  for  the  establish- 
ment and  maintenance  of  the  information  flow  between  police  and 
Crown  attorneys  with  respect  to  cases  in  this  Court,  and  under  the 
direction  of  the  Crown  Attorney  and  Deputy  Crown  Attorney,  for 
the  assignment  of  assistant  Crown  attorneys  to  the  courts,  (pp.  113- 
14) 

90.  The  instructing  Crown  attorney,  should  have  adequate  secretarial 
and  clerical  staff  and  should  have  at  least  three  other  assistant 
Crown  attorneys  assigned  to  assist  him.  (p^  114)  .'H 

91.  The  Crown  attorney  for  each  county  and  district,  and  the  instructing 
Crown  attorney  at  "Old  City  Hall"  in  Toronto  under  the  supervi- 

*  ■       ■-'■       '<>    -   :r:  i.  tier   • 


36-12 


Summary  of  Recommendations  and  Conclusion 

-  •     .  ... 

sion  and  direction  of  the  Crown  Attorney  for  the  Judicial  District  of 
York,  should  develop  and  supervise  systems  of  disclosure  to  defence 
counsel,  (p.  1 14) 

92.  We  recommend  for  consideration  the  adoption  of  the  trial  coordina- 
tor system  for  the  County  Court  Judges'  Criminal  Courts  and  Gen- 
eral Sessions  of  the  Peace  in  large  urban  centres  outside  the  Judicial 
District  of  York.  (p.  115) 

Education  and  Training  of  Crqyvn  Attorneys 

93.  .  The  facilities  of  the  Crown  Attorneys'  School  should  be  extended 

to  afford  expanded  courses  of  longer  duration.  It  should  receive 
the  financial  support  necessary  to  encourage  extensive  study  and 

research,  (p.  119) 

•  ----  ■■ 

Plea  Negotiation 

94.  The  following  guidelines  should  be  laid  down  for  prosecutors  in 

plea  negotiations: 

■  -  _.   . 

(a)  Expediency  should  not  be  a  consideration  or  a  motive.  The 
problems  arising  out  of  the  burden  of  heavy  caseloads  must  be 
solved  by  means  other  than  negotiated  pleas  of  guilty  whether 
related  to  sentence  or  otherwise. 

(b)  The  prosecutor  should  do  nothing  to  induce  or  compel  a 
plea  of  guilty  to  a  reduced  number  of  charges  or  a  lesser  or 
included  offence. 

(c)  The  prosecutor  should  permit  to  be  maintained  only  those 
charges  on  which  he  intends  to  proceed  to  trial. 

(d)  The  prosecutor  should  not  agree  to  the  acceptance  of  a  plea 
of  guilty  to  an  offence  that  the  evidence  in  his  possession  does 
not  support. 

(e)  The  prosecutor  should  not  agree  to  the  acceptance  of  a  plea 
of  guilty  to  a  charge  that  cannot  be  prosecuted  because  it  is 
barred  by  statutory  limitation  or  otherwise. 

(f)  In  all  discussions  with  defence  counsel  the  prosecutor  must 
maintain  his  freedom  to  do  his  duty  as  he  sees  fit.  Nothing 
should  be  said  or  done  to  fetter  the  freedom  of  the  prosecutor 
and  the  defence  counsel. 

(g)  The  prosecutor  may  state  to  defence  counsel  the  views  he  may 
give,  if  asked  by  the  presiding  judge  to  comment  on  the  matter 
of  sentence.  No  undertaking  should  be  given  relating  to  the 
term  of  sentence  by  the  prosecutor.  He  may  draw  the  atten- 
tion of  the  presiding  judge  to  any  mitigating  or  aggravating 
circumstances  that  may  appear  to  him  and  what  the  appro- 
priate form  of  sentence  might  be,  but  it  should  be  made  clear 
that  the  matter  of  sentence  is  strictly  for  the  judge  and  that 
any  statement  that  is  made  cannot  bind  the  Attorney  General 
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in  the  exercise  of  his  discretion  whether  to  appeal  against  the 
sentence  or  not,  ■;,•■,  \. 

(h)  There  should  be  no  attempt  to  reduce  the  gravity  of  the- Evi- 
dence to  suit  the  reduced  charge. 

(i)  The  prosecutor  should  always  consider  himself  as  agent:  of  the 
Attorney  General.  The  ultimate  responsibility  for  disposition 
of  the  case  must  always  rest  with  the  court  except  in  those 
cases  where  the  Attorney  General  wishes  to  withdraw  the 
charge. 

(j)  Apart  from  very  exceptional  circumstances  neither :  counsel. Ui  ■;• 
for  the  Crown  nor  counsel  for  the  accused,  either  alone  or 
together,  should  discuss  a  proposed  plea  of  guilty  with  the 
judge  in  his  chambers  or  any  place  other  than  in  open  court. 
Where  attendance  in  the  judge's  chambers  is,  dictated  by  the 
circumstances,  a  court  reporter  always  should  be  present  to 
take  down  the  full  discussion  which  should  form  a  part  of  the 
record  of  the  case.  (pp.  1 22-23 )  *-,  «s 

95.  Together  with  guidelines  to  the  Crown  attorneys,  instructions 
should  be  issued  by  the  proper  authorities  to  police  officers  to  make 
it  a  matter  of  misconduct  for  which  a  jpofice  officer  niay  toe  disci- 
plined, to  discuss  with  an  accused  persorf  'dr  his  counsel  any  ar- 
rangements to  plead  guilty  to  any  pffehce^  'brPany  understanding  or 
undertaking  with  respect  to  sentence  or  whal  charges  wfiTbe  prose- 
cuted or  what  charges  will  not  be  prosecuted,  (pp.  123-24) 
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